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Is "Inherent Aboriginal Self-Government" Constituti onal?

Executive Summary

Since 1995 Canada’s federal government has recegy@iz “inherent right of aboriginal
self-government.” While undoubtedly motivated lmod intentions, this federal policy is
not compatible with the Constitution of Canada.

The Constitution of Canada establishes two ordérgowernment, the federal and the
provincial, and these two orders exercise the itgtaf Canada’s sovereign jurisdiction.
There is no third order of government. Other gowents in Canada (e.g., municipal
governments; territorial governments) are estabtishy federal or provincial legislation
that delegates jurisdiction and authority to thesdies. Aboriginal self-government may
be achieved through similar delegating legislatiammd this has been done successfully
(e.g., thelndian Act Sechelt Indian Band Self-Government)Acthis is fundamentally
different from recognizing “inherent” aboriginal Isgovernment power that is not
derived from Crown sovereignty.

The only inherent government power in Canada i$ Wisich flows from Canadian
sovereignty, referred to in law as Crown soversigr$ection 35 of th€onstitution Act,
1982 protects aboriginal and treatights from the exercise of Canadian government
powers, and the purpose of this protection is du@mciliation of pre-existing aboriginal
societies with the sovereignty of the Crown.

Aboriginal communities can possess a right of maérself-regulation by which they

manage their own affairs, the exercise of aborigilghts, and the use of aboriginal title
lands. This internal self-regulation does not imeacoercive powers of government, and
it does not require enabling legislation.

The federal policy’s major error is treating abora claims for self-government as a
rights claim, when in fact it is a claim for goverantal power.

Legislative and administrative means providing &woriginal self-government exist
within Canada’s constitutional framework throughed@tion of powers and authority.
These means are flexible and effective and todayaie the most common means by
which aboriginal self-government is achieved. Téalutary objective of seeing

aboriginal people manage their own affairs withding controlled by Ottawa’s

politicians and bureaucrats can be achieved wiGanada’'s Constitution. There is no
reason whatever for resorting to illegal and untartnal action.

The federal policy recognizing an inherent power adforiginal government is as
unnecessary as it is unconstitutional.
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The Federal Government Policy on Aboriginal Self-Geernment

Since 1995 the federal government has recognized etlistence of an “inherent
aboriginal right of self-governmeritas a right under section 35 of tBenstitution Act,
1982 which states:

35. (1) The existing aboriginal and treaty rigbfsthe aboriginal
peoples of Canada are hereby recognized and affirme

(2) In this Act, “aboriginal peoples of Canadatludes the
Indian, Inuit, and Metis peoples of Canada.

(3) For greater certainty, in subsection (1) ‘tyeaights”
includes rights that now exist by way of land claiagreements
or may be so acquired.

By “self-government” is meant jurisdiction and aatity like that exercised by other

governments in Canada, including legislative juo8dn to make enforceable laws like
the laws of Parliament and provincial Legislaturésherent” means self-originating, in

this case an alleged right of self-government dnainates in an aboriginal group and is
not dependent for its existence on Crown sovergjgot on the Constitution, or on

federal legislatior.

A form of self-government may be validly createdotigh federal legislation that
delegates government powers and authority to angabal community. Recognition of
inherent government powers (powers that have not been aedgby Parliament) is
incompatible with the Constitution, and contraryoteer 125 years of jurisprudence.

Until 1995 the federal government acted with figeto the Constitution. When Prime
Minister Brian Mulroney and the Premiers of the ddiempted to insert an inherent
aboriginal right of self-government into the Congion through the Charlottetown
Accord, they correctly understood that a consbnai order of aboriginal government
could be achieved only by an amendment to the @otish. This attempt was however
rebuffed by Canadians in the 1992 referendum. &quently, the federal government
proceeded to invert its understanding of the Cartgin by recognizing, as policy, the
claimed inherent aboriginal right self-governmerg # it already existed in the
Constitution without a constitutional amendment.

This paper explains why this federal governmentcgak incompatible with Canada’s
Constitution.

! The federal policy is described in detail at: wwiwcainac.gc.ca/al/ldc/ccl/pubs/sg/sg-eng.asp

2 For an excellent discussion of the term “inheretit government” see Gordon Gibson’s discussion at
pages 141-5 in his bodk New Look at Canadian Indian Polidyraser Institute, 2009.

Jeffrey K. Rustand Canadian Constitution Foundation
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The Constitution

The Constitution of Canada is defined in sectio(2bdf theConstitution Act, 19820 be
composed of several constitutional texts, the rimopbrtant of which are th€onstitution
Act, 1867and theConstitution Act, 1982 The 1867 Act primarily establishes Canada’s
federal structure and distributes sovereign letiisaexecutive and judicial authority. Its
principal concern is distributing and regulating texercise of sovereign power. The
Constitution Act, 198% primarily concerned with entrenching rightsltie Constitution,
most importantly, the rights guaranteed by tBanadian Charter of Rights and
Freedoms and the aboriginal and treaty rights recognized affirmed by section 35.
Equally important, it also provides in section 92iat the Constitution is the “supreme
law of Canada,” and provides in Part V the amengirngedures that must be followed to
amend the Constitution.

Canada is a sovereign country. Canada is alsamstitdgional monarchy, which means
that by law sovereignty is reposed in the Crowng dhat sovereign powers are
distributed and controlled by the Constitution dandthe body of rules and principles
known as constitutional law. The federal and pmoidl governments are the only
sovereign governments in all of Canada’s territory.

The central characteristic gbvernmentis the exercise ofoercivepower. This means
the power to interfere with the physical integrégd freedom of persons, to seize or
determine ownership of their property and assetstdate rights and liabilities, to impose
burdens, to determine citizenship, and to determwi® can vote and be part of
government itself. Recognizing an entity as “goweent” has serious implications.

For the sake of simplicity and brevity, this papelt focus primarily on Parliament and
its legislative jurisdiction. But the same poiafgply in respect of executive and judicial
authority, and in respect of the provincial ordegovernment.

Our highest judicial authorities have consistergtgted that Canada’s sovereignty is
Crown sovereignty, that the Constitution distrisutall legislative jurisdiction to
Parliament and the provincial Legislatures, thas tHistribution is exhaustive and
exclusive, and that the jurisdiction is sovereigrisdiction®> The scope and mode of
exercise of this jurisdiction is provided in Part &f the Constitution Act, 1867see in
particular sections 91 and 92). The only otherefad law-making powers are those
exercised by delegates of Parliament under theosatithconferred on them by federal
legislation.

3Hodge v. The Quedgii883), 9 App. Cas. 117 (P.CA;G. Ontario v. A.G. Canad§l912] A.C. 571
(P.C.);Re Gray(1918), 57 S.C.R. 15®e: Initiative and Referendum A§1919] A.C. 935 (P.C.Nova
Scotia (Attorney General) v. Canada (Attorney Gahef1951] S.C.R. 31R. v. Sparrow[1990] 1 S.C.R.
1075; ;:Delgamuukw v. British Columbi@d993), 104 D.L.R. (4) 470 (BCCA);Delgamuukw v. British
Columbig [1997] 3 S.C.R. 1010; .

Jeffrey K. Rustand Canadian Constitution Foundation
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In R. v. Sparrow[1990] 1 S.C.R. 1075 (at page 1103) the Supremart®f Canada
summarized the constitutional situation vis-a-\isréginal rights:

... there was from the outset never any doubt shaéreignty and
legislative power, and indeed the underlying titie, such lands
vested in the Crown.

Accordingly, only Canada’s federal and provincialygrnments, and their delegates, can
exercise governmental power.

This principle applies to aboriginal Canadians & ,vior like other Canadians they too
are citizens and are subject to, and entitled & piotection of, the Constitution and
Canada’s laws. Under federal legislation, hundm@daboriginal communities exercise
delegated self-government powérhis is constitutionally valid.

Aboriginal peoples also have aboriginal and treaghts, not possessed by other
Canadians, and these rights are protected by segfiaf theConstitution Act, 1982 It

is important to be clear on this section and itplications: Section 35 does nateate
any rights. It recognizes and affirms rights tagisted in 1982. New treaty rights are
limited to those acquired through land claims agremets.

Aboriginal and Treaty Rights

An aboriginal right is aractivity that meets the test set out by the Supreme Cdurt o
Canada irR. v. Van der Pegf1996] 2 S.C.R. 507, at paragraph 46: an activigy at the
time of contact with European civilization was “atement of a practice, custom or
tradition integral to the distinctive culture okthboriginal group claiming the right.”

An aboriginal right is a common law right, not atstory right. Only the courts can
determine the existence of an aboriginal rightamnot be declared into existence by the
federal government, nor can aboriginal rights keai@d by legislation. The Crown can,
however, negotiate land claims agreements.

The word “right” in section 35 refers to the sammnaeption of right as used in the
Canadian Charter of Rights and Freedonss shield that protects non-governmental
activities and interests from interference and eachment by coercive government
power. An aboriginal right is most definitely not a “swdrthat affirms the exercise of
governmental power

4 E.g., theYukon First Nations Self-Government A81C., 1994, c. 3%echelt Indian Band Self-
Government A¢tS.C., 1986, c. 21ndian Act R.S.C. 1985, c. I-5; arfdree-Naskapi (of Quebec) A8.C.
1984, c. 18.

Jeffrey K. Rustand Canadian Constitution Foundation
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The Supreme Court of Canada addressed the natatgoafyinal rights invan der Peet
and stated in paragraph 20:

20 The task of this Court is to define aboraginghts in a
manner which recognizes that aboriginal rightsregtets but which
does so without losing sight of the fact that theg rights held by
aboriginal people because they are aboriginal. Tohert must
neither lose sight of the generalized constitutiehatus of what s.
35(1) protects, nor can it ignore the necessargifgiey which
comes from granting special constitutional protactio one part of
Canadian society. The Court must define the scodge 86(1) in a
way which captures both the aboriginal and thetsig aboriginal
rights [Underlining added.]

The Court goes on to explain the purpose and ratoof section 35 in paragraph 31.:

31 More specifically, what s. 35(1) does is e the
constitutional framework through which the fact ttlaoriginals
lived on the land in distinctive societies, wittethown practices,
traditions and cultures, is acknowledged and retethavith the
sovereignty of the Crown. The substantive rightscivtiall within

the provision must be defined in light of this posp; the
aboriginal rights recognized and affirmed by s.135(ust be
directed towards the reconciliation of the pre-tense of
aboriginal societies with the sovereignty of then.

[Underlining added]

The need for specificity is further elaborated arggraph 56:

56 _The court cannot look at those aspects ef ahoriginal
society that are true of every human society (eeating to
survive) nor can it look at those aspects of the aborigsnaiety
that are only incidental or occasional to that stygithe court must
look instead to the defining and central attribuséshe aboriginal
society in gquestionlt is only by focusing on the aspects of the
aboriginal society that make that society distietithat the
definition of aboriginal rights will accomplish theurpose
underlying s. 35(1). [Underlining added.]

In R. v. Pamajewqgn[1996] 2 S.C.R. 821, the Supreme Court of Canaglected the
claim for an inherent aboriginal right of self-gonment that was advanced in connection
with the claim of an aboriginal right to gamble.hélcourt introduced its reasoning by
saying at paragraph 24:

The appellants’ claim involves the assertion th&=1) encompasses
the right of self-government, and that this rightludes the right to

Jeffrey K. Rustand Canadian Constitution Foundation
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regulate gambling activities on the reservationsuksing without
deciding that s. 35(1) includes self governmenintda the applicable
legal standard is nonetheless that laid oulan der Pegtsupra
Assuming s. 35(1) encompasses claims to aborigel&igovernment,
such claims must be considered in light of the ps&s underlying that
provision and must, therefore, be considered agdlimestest derived
from consideration of those purposes. This is ##t laid out invVan
der Peetsupra [Underlining added]

The court rejected the claim that gambling was lzoriginal right, and also rejected the
claim of self-government. In defining the clainméght of self-government the court said
at paragraph 27:

The appellants themselves would have this Courtacherize their
claim as to “a broad right to manage the use df tieserve lands”. To
so characterize the appellants’ claim would be dst dhe Court’s
inquiry at a level of excessive generality. Aboral rights, including
any asserted right to self-government, must beddakt in light of the
specific_circumstances of each case and, in p#aticin light of the
specific history and culture of the aboriginal gratlaiming the right.
The factors laid out ivan der Peetand appliedsupra allow the
Court to consider the appellants’ claim at the appate level of
specificity, the characterization put forward by the appefiambuld
not allow the Court to do so. [Underlining added]

This reasoning of the Supreme Court of Canada ymlesl anything remotely resembling
legislative jurisdiction as an aboriginal rightt dlso precludes any claim to a general
right of coercive self-government, let alone soigrgoowers.

The Right of Self-Requlation

There is, however, room in Canada’s Constitutianaf@ualitatively different right, that
of internal self-regulation, which is non-coerciaed consensual. This was discussed in
the dissenting judgments (Hutcheon J.A. and LambBgkt) of the British Columbia
Court of Appeal inDelgamuukw v. British Columbi&1993), 104 D.L.R. (% 470
(B.C.C.A.). InDelgamuukw the Court of Appeal rejected the Plaintiffs’ alafor an
inherent aboriginal right of legislative jurisdiati on two grounds: (1) it is inconsistent
with the Crown’s sovereign legislative jurisdictioand (2) it is inconsistent with the
exhaustive and exclusive distribution of legislatjarisdiction in theConstitution Act,
1867 The dissenting judgments agreed with the mgjdhniat there could be no inherent
aboriginal right of legislative jurisdiction, bueformulated the claim as one of self-
regulation, which was permissible. The Supreme Calu€anada remitted the issue for a
new trial on the basis of mistakes of fact, neithgougning nor endorsing the reasoning
in any of the judgments.

Jeffrey K. Rustand Canadian Constitution Foundation
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The distinction betweerself-governmenicoercive powers) andelf-regulation (non-
coercive and consensual) is vital. For a governnberbe constitutional in Canada it
must be provided for in the Constitution (i.e., tfegleral and provincial orders of
government) or be created and empowered by federgrovincial legislation (e.g.,
municipal governments, territorial governments, Wugkon first nations governments,
andIndian Actband councils). Any other purported exercise @fggnmental powers is
inconsistent with the Constitution, and hence iival

Self-regulation, on the other hand, requires neispauthorization. It is the freedom of
individuals to freely associate together and eshldonsensual rules for their conduct.
No coercive powers are included in this kind of-sefjulation, and the persons involved
need no government authorization to engage in it.

Aboriginal communities have a right teelf-regulation internal to the aboriginal
community, to regulate the exercise of aborigingthts and other community activities.
In the case of aboriginal title land, aboriginads @njoy the right to manage how the land
is to be used, just like joint landowners of femplie lands manage among themselves the
use of the jointly owned land. This is consistesith rights that can be created by an
agreementsuch as a treaty. It is also consistent withGbastitution of Canada.

This also explains why, once it found that gamblimas not an aboriginal right, the
Supreme Court of Canada Hamajewondid not go on to examine the claim for self-
government. Without the claimed aboriginal rigtitgambling there was nothing to
which a right ofself-regulationcould attach or relate. This connection betwden t
activities comprising an aboriginal right and amght of self-regulation is a necessary
corollary of the requirement that aboriginal rights framed as specifactivities rather
than as general, abstract claims such as a getghabf “self-government” to make and
enforce laws.

Only a court can adjudicate on what is and whatoisa common law aboriginal right.
Only Parliament or a provincial Legislature may @ragislation delegating government
powers. The federal Crown may negotiate treatissofar as a treaty may include
provisions of self-government (as opposed to sfilation) the coercive powers must
be delegated by federal legislation, and after 1®&2only section 35 treaty rights that
can be created are those acquired by way of laaithslagreements (a specific form of
treaty that settles land claims).

Federal Policy and the Law: Politics vs. the Condtition

The federal government’s policy recognizing arherent aboriginal right of self-
governmentis a purely political statement for political poges. Such a right cannot
exist under Canada’s Constitution and the fedesakmment cannot create it, short of

® This is distinct from the form of self-regulatiorezcised by professional societies, like law soeggt
which exercise coercive powers delegated to them.

Jeffrey K. Rustand Canadian Constitution Foundation
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initiating a process under Part V of ti@onstitution Act, 198Z%or a constitutional
amendment.

How could the federal government have reasonedf iigsé0 such a profoundly
unconstitutional policy? The elementary error afluire to distinguish between self-
regulation (as described above) and self-governiaanin coercive power), and this root
error can be traced to the following misconceptions

(2) The federal policy fails to recognize the diffiece between powerand aright;

(2) The federal policy misconceives aboriginal camities as intrinsically
governmental in naturevhich they are not; and

3) The federal policy mistakenly recognizes thastexce of sovereign powers
outside of the Constitution.

Although the word “right” is routinely used in reémce to the claim for aboriginal
government, what is in fact being claimed is poaver of government. The distinction
between a right and a power is a crucial one, afarms the deepest structures of the
Constitution. Government power is the capacityeitimately exercise coercive force
over a person and over property. This would inclietgslative jurisdiction by which
enforceable laws are made, executive authoritydtoigister laws, and judicial authority
to enforce laws through judicial process.

This is why the “inherent right to aboriginal sglivernment” qualitatively differs from
other aboriginal rights claims: the claim is fogiiative, executive and judiciglowers
over individuals and their property, over aboriggnand other Canadians alike.

Entrenchment of a right in the Constitution is oofethe primary means by which
government power is limited. Aboriginal and treatghts are entrenched in the
Constitution by section 35 of tlgonstitution Act, 1982and like the rights guaranteed by
theCanadian Charter of Rights and Freedothsy serve to limit government powers.

The federal policy of recognizing an inherent powelboriginal self-government as a
section 35 “right” inverts section 35, so that @&t of protectingights it purports to
entrench a third order ofjovernmentin the Constitution. Creation of a third
constitutional order of government cannot valide done by federal policy or even by
legislation. It can be done only through a coosthal amendment, as was tried
unsuccessfully in the Charlottetown Accord.

By its unsound reasoning, the federal governmeatley both the Constitution and the
Van der Peetest for aboriginal rights. In consequence tltefal policy is flawed at its
foundations, and is not a legal basis upon whiehfélderal government may proceed in
its dealings with aboriginal peoples.

Jeffrey K. Rustand Canadian Constitution Foundation
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Conundrums

Apart from its striking illegality, current federg@blicy recognizing arnherentright to
self-government leads to at least three seriousradnums:

(2) If aboriginal communities have amherentpower of self-government they would
have it regardless of whether the federal governmemognizes it or not, and the power
could not be extinguished by Parliament becauss protected by section 35, and
because it exists at a sovereign level.

(2) Aninherentpower of self-government equivalent to legislajwesdiction would
be concurrent jurisdiction with federal and provahgurisdiction, and this could only
exist at a sovereign level, comparable to, andvedgmt to, Crown sovereignty. This
would mean that Canada’s sovereignty is not Cromweeignty, that it is instead some
kind of merged, parallel, shared or condominiumeseignty. The further conclusion
would be that the sovereign powers exercised bytaas of aboriginal groups, not being
defined, distributed and limited by the Constitatioare undefined, at large and
uncontrolled — and effective and exercisaibethroughout Canadian territory.

3) If there exists annherent aboriginal power of government, then federal and
provincial jurisdiction would necessarily be copesdingly reduced. The justification
test® designed to limit government interference with rginal rights, would be
transformed into a rule of paramountcy regulatingficts among contending legislative
jurisdictions, and would necessarily import somerf@f inter-jurisdictional immunity to
protect a core aboriginal jurisdiction.

It is difficult to imagine a state of affairs mome conflict with Canada’s constitutional
order, and with its underlying principles and value

Why This Matters

The practical consequences are serious:

1. The recognition and accommodation of hundredsoaftitutionalized aboriginal
jurisdictions, each co-ordinate with the federadl @novincial orders, with no clear rules
for reconciling conflicting laws and authoritieg€ven if clear rules could be enacted or
agreed the unwieldy complexity would spell the efidgood government” in Canada,
the jurisdictional tangle being beyond rational agement.

2. An excessively complex legal environment foribess. Whereas before there
were federal, provincial and municipal laws to céynpith, businesses will have to
contend with up to hundreds of aboriginal legalimegs all across Canada. Inevitably
this will deter business investment and greatly adihe cost of business activity.

® SeeR. v. Sparrow[1990] 1 S.C.R. 1075.

Jeffrey K. Rustand Canadian Constitution Foundation
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3. Multiplication of taxes as aboriginal jurisdmtis impose taxes and royalties.

4. Dual or multiple citizenship conflicts concerginvhich laws apply to whom,
including the rights of voting and eligibility fguublic office.

5. Limited federal and provincial powers to remgugblems and conflicts that arise
from the multiplicity of jurisdictions.

6. Quite apart from theory and rosy prognoses, ridadity on most aboriginal

territories will be withdrawal of competent and &tional government administration and
law enforcement and their replacement with aboalicounterparts. Recognition of
inherent aboriginal government over Canadian tewritconstitutes withdrawal of

Canadian government authority and law from thatttey, an act known, and strictly
prohibited, in constitutional law as abdication.

If we were to exercise common sense we would laokhbse territories from which
federal and provincial governments have alreaddvéwn for an indication of what to
expect in future. The best examples are severalavi& reserves in Ontario and Quebec,
where police and border security have largely waladh, with the following results:

a. Minimal law enforcement;

b. Abandoned border posts and reduced borderat@itmg portions of the Canadian-
American border;

c. Expansion of organized crime (aboriginal and-aboriginal, and including
international criminal organizations) using reseras safe havens;

d. Increased criminal activity and violence.

These are the predictable results, anywhere invtr&, when effective government and
law enforcement are lacking. Usually this occurdailed or failing states. Canada is
unique in being a strong state with an effectivgalesystem but which, for failure of
political nerve, has withdrawn from parts of itsrowerritory.

More recently the lawsuit of David Brown and Danaa@vell against the Ontario
government and Ontario Provincial Police (OPP)Highklighted in dramatic fashion how
quick and violent can be the descent that follovithdvawal of law enforcement, in this
caseoutsidelndian reserves. The reason for the withdrawa aéailure of politics, not
a failure of governmenper se Neither Canada nor Ontario is by any meansladair
failing state; it is wealgovernanceand abysmally irresponsible policies that havetted
conditions normally found only in failed or failirgjates.

Jeffrey K. Rustand Canadian Constitution Foundation
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Conclusion

Canada’s Constitution does not allow the federalegoment to recognize governmental
powers in a group of people (any group of peopte)the absence of delegating
legislation. Unfortunately this has not restrairibed federal government from entering
into treaties and agreements with aboriginal grqupporting to recognize those groups
as having non-delegated inherent government powar groperty and persons,
aboriginal and non-aboriginal aliKe.

Through its current approach to aboriginal polieyd @reaty negotiations, the federal
government treats certain groups of Canadian aizs if they hathherentpower over
their neighbours, including powers of coercion otfeir physical integrity and freedom
of movement, and their property and assets. Itanao difference, and is no defense or
justification, that the groups in question are &jpoal rather than white, black, Hispanic
or Chinese. In Canada, racial or ethnic idenstyat a principle by which government
power is distributed.

The federal government can achieve its policy dhjecof aboriginal self-government
properly through the granting of delegated powasshas already been done in many
cased The salutary objective of seeing aboriginal peoplanage their own affairs
without being controlled by Ottawa’s politiciansdabureaucrats can be achieved within
Canada’s Constitution. There is no reason whatdgerresorting to illegal and
unconstitutional action.

Conforming to the Constitution and constitutioraallwould not only enjoy the virtue of
adhering to constitutional mandates and the rullawf It would also prevent us from
stepping down the fateful path to allocating goweental powers and privileges to
groups of Canadian citizens on the basis of rack ahnicity, and the withdrawal of
Canadian government and law from significant poiof Canadian territory.

! E.g., the Nisga'a Final Agreement; the Tsawwassest Ration Final Agreement; the Westbank First
Nation Self-Government Agreement.

8 E.g., theYukon First Nations Self-Government A81C. 1994, c. 3%echelt Indian Band Self-
Government Ac¢tindian Act R.S.C. 1985, c. I-5; ardree-Naskapi (of Quebec) Act (CN&)C. 1984, c.
46.
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