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Regulation of Property Use and Regulatory Takings in Alberta

~ Executive Summary ~

Introduction

Governments regulate the use of property. Sometimes that regulation has a minor effect
on the uses to which a property owner can put that property. Sometimes the regulation
has a more severe effect. And, sometimes the regulation is so severe as to effectively
strip all uses. In that last instance, it is said to effect a “regulatory taking” — also known
as “constructive” takings, “de facto expropriation”, or “de facto” takings — meaning that it
effectively achieves an expropriation by way of regulation.

There is no liability in Canadian law for governments to compensate landowners in any
of these instances, including instances of regulatory takings..

This study takes a snapshot of legislation in a single province — Alberta — and
categorizes all such regulations upon property use. From easements, to expropriations,
searches without warrants, taxes, limitations on causes of action, and seizures, among
other restrictions on private property, the limitations on the rights of Albertans to
possess property, use it for consumption or further production, exchange it for money or
other property, dispose of it, or restrict the access of others to it, are extensive. This
study demonstrates how frequently the tenets of an efficient private property regime --
namely, exclusivity, transferability and enforceability — are frequently compromised, and
often in a substantial manner. Thus, in Alberta, as we expect is the case in every other
province in Canada (although our study was confined to Alberta), private property is
never truly private.

Background

We write from a standpoint that presupposes that private property is essential for the
preservation of individual freedom. It is integral to the ability of Canadians to exercise
various freedoms, including freedom of expression, because the exercise of freedoms
requires the use of property. For example, freedom of the press is dependent upon
private property because the press cannot be free if the state owns all the printing
presses, paper, and distribution systems. A system of well-defined, secure private
property rights not only protects freedom, it also promotes economic performance and
progress.

Individual and economic freedom are both crucial to the social and economic well-being
of Canadians. Such freedoms go hand in hand with desirable social and economic
outcomes such as greater economic growth and rising incomes.! In fact, individual
freedom and economic freedom often advance each other. Economic freedom begets
individual freedom, and vice versa, both leading to increased economic prosperity.

I James Gwartney et al., Economic Freedom of the World: 2005 Annual Report (Vancouver: The Fraser Institute,
2005).



Over time, contract law evolved to protect ownership and free trade. Individuals and
businesses could not flourish if it were uncertain whether contracts would be honoured.
As such, one of the main roles of the state is to protect private property and enforce
contractual performance. Beginning in the 20" century, however, the political process of
the state was regularly substituted for these market processes. In the process, the state
shifted from the role of protector of private property rights to that of regulator of private
property rights. Far from enforcing such rights, it actively undermined such rights.

Protection of Private Property in Canada
Constitution Act, 1867

Canada is rare among the Western world for its lack of constitutionally entrenched
property rights. The Constitution of Canada, originally a United Kingdom statute, namely
the Constitution Act, 1867, stipulated that Canada was to have a constitution “similar in
principle” to the Constitution of the United Kingdom. As such, in keeping with the U.K.
tradition, the Constitution Act, 1867, did not contain an explicit “bill of rights” with
constitutionally entrenched protections for property or any other codification of individual
rights against the state.

International Law

Nearly a century after the first round of constitution-making in 1867, Canada signed the
Universal Declaration of Human Rights (UDHR). Article 17 provides that “[e]veryone has
the right to own property alone as well as in association with others”, and that “[n]Jo one
shall be arbitrarily deprived of his property”. While there has been substantial debate
among Canadian international lawyers on the UDHR’s binding effect as a written
codification of customary international law, Article 17 is among certain of its provisions
which have generally been accepted as binding. This would make sense, as it has long
been recognized in customary international law that the state cannot expropriate
property without providing adequate compensation.2

Similarly, the Covenant on Civil and Political Rights and the Covenant on Economic,
Social and Cultural Rights are binding treaties into which Canada has entered. While
neither of the Covenants expressly refer to property rights, Canada has taken the
position that they have the “effect” of protecting property rights.3 There being no such a
guarantee within Canada’s domestic legal order, however, the argument went, “some

2 Tan Brownlie, Principles of Public International Law, 6 ed. (Oxford: Oxford University Press, 2003) at 509-12;
and Hugh Kindred, International Law: Chiefly as Interpreted and Applied in Canada (Toronto: Emond Montgomery,
2000) at 646-47.

3 See correspondence dated March 8, 1978 from then-Secretary of State for External Affairs, Don Jamieson,
reproduced in The Canadian Yearbook of International Law, vol. XVII (Vancouver: University of British Columbia
Press, 1979) at 350-51.



sort of written statement of rights and freedoms, one which would include protection of
property”,* had to be effected.

Canadian Bill of Rights

A compromise between the traditional U.K. model (of no written “bill of rights”) and of
the emerging postwar “bill of rights” constitutional models was struck in 1960 with the
Canadian Bill of Rights, an ordinary (that is, not constitutionally enshrined) statute that
recognizes a “right of the individual” to the “enjoyment of property and the right not to be
deprived thereof except by due process of law.” Several factors have, however, worked
in combination to weaken the effectiveness of this property protection. It applies only to
federal (and not provincial) laws; it can be legislatively repealed; and it can be
circumvented where there is an express declaration in the impugned federal statute to
the effect that it shall operate notwithstanding the Bill of Rights. Unfortunately, even
within the Bill of Rights’ limited scope, it has been interpreted narrowly, resulting in its
having had little practical effect. Indeed, in its 50 years of effect, the Supreme Court of
Canada has cited it only once to find federal legislation inoperative, and that case did
not implicate property rights.5

A more fundamental limitation of the Bill of Rights is the purely procedural quality of its
guarantee (of “due process of law”). Furthermore, the meaning of that procedural
protection has itself been given a narrow meaning by Canadian courts.® Most recently,
the Supreme Court of Canada has affirmed that the Crown will be immune for an
infringement of property rights so long as it is effected by a validly enacted statute, “the
only procedure [being] due any citizen of Canada [being] that the proposed legislation
receive three readings in the Senate and House of Commons and that it receive Royal
Assent.”” A federal statute that stripped the plaintiff in that case of a property right
(specifically, a right of action to recover property) was therefore, even in the absence of
a hearing,® unassailable under the Bill of Rights.

Canadian Charter of Rights and Freedoms

In 1982, a “bill of rights” constitutional model was adopted by Canada in the form of the
Constitution Act, 1982, which included the Canadian Charter of Rights and Freedoms.
However, the enumerated individual protections under the Charter did not include a right

4 Alvaro at 316; Pierre E. Trudeau, A Canadian Charter of Human Rights (Ottawa: Queen’s Printer, 1968).
5 R. v. Drybones, [1970] S.C.R. 282.
6 See, for example, R. v. Martin (1961), 35 W.W.R. 385 (Alta. C.A.) at 398-99.

7 Authorson v. Canada (Attorney General), [2003] 2 S.C.R. 40 at 53. The plaintiff sued for breach of fiduciary duty
in respect of the federal government’s improper management of funds (specifically, failure to pay interest) held for
the benefit of war veterans. The Bill of Rights protection was invoked by the plaintiff when the federal government
passed an amendment to the Department of Veterans Affairs Act, R.S.C. 1985, c. V-1, thereby immunizing itself
against claims “for or on account of interest on moneys held.”

8 Ibid. The court held that a right to a hearing only applies where an adjudicative procedure is necessary for the
discretionary application of a law to contestable facts.



to property or to compensation for a taking. Since 1982, Canadian courts have
consistently refused to interpret provisions of the Charter in such a way as to
encompass property rights.®

Nevertheless, the absence of written constitutional limitations on the state’s power to
infringe property rights does not mean that there are no protections for property rights at
all in Canada today. Ultimately, a country’s constitutional provisions are not as important
as its political, legal, and social culture. Respect for property rights in Canada--such as
it exists, and notwithstanding the absence of an express constitutional protection--has
emanated in part from deep social consensus.

Canadian Common Law

This social consensus led the federal, provincial and territorial levels of government to
enact expropriation statutes, which adopt a conventional scheme that contemplates
compensation for expropriation, as determined by rules for establishing market value
and for payment of disturbance damages, ancillary losses and interest.’0 It also led
Canada’s highest court to recognize that the expropriation of property, which concerns
the taking of legal title to land by the government in order to confine such land to a
public use such as the building of highways, etc., “constitutes ... a very significant
interference with a citizen’s private property rights.”'" As a result, and as a matter of
positive Canadian law, courts will, absent express legislative language directing
otherwise, order compensation to owners of property that has been taken by the state.'?

After the decision of the Supreme Court of Canada in British Columbia v. Tener,'® this
common law rule regarding compensation was understood to apply to what are

9 See New Brunswick v. Estabrooks Pontiac Ltd. (1982), 135 D.L.R. (3d) 367 (N.B.Q.B.), aff’d 144 D.L.R. (3d) 21
(N.B.C.A.); Becker v. Alberta (1983), 148 D.L.R. (3d) 539 (C.A.); Bishop v. Annapolis (County) (1986), 80 N.S.R.
(2d) 126 (S.C.); and A & L Investments Ltd. v. Ontario (Minister of Housing) (1997), 152 D.L.R. (4™) 692 (Ont.
C.A), leave to appeal to S.C.C. refused 155 D.L.R. (41) x. In Irwin Toy Ltd. V. Quebec, [1989] 1 S.C.R. 927
Dickson C.J. (at 1003) compared the wording of Section 7 of the Charter (which enshrines a right to “life, liberty
and security of the person”) to the Due Process clause in the American Bill of Rights and observed:

The intentional exclusion of property from s. 7, and the substitution therefor of “security of the
person” ... leads to a general inference that economic rights as generally encompassed by the term
“property” are not within the perimeters of the s. 7 guarantee.

Another potentially applicable Charter provision is section 8, which prohibits “unreasonable search and seizure”,
although its scope has been restricted to property taken during a criminal investigation, and has been found not to
afford a right to compensation for expropriation. (See Becker v. Alberta, (1983) 148 D.L.R. (3d) 539 (Alta C.A.):
“Section 8 does not extend to the taking of real property by expropriation”.)

10 The scheme is described in Rebel Holdings Ltd. v. Division Scolaire Franco-Manitobaine, [2008] 9 W.W.R. 19
(Man. C.A.), supp reasons 2008 MBCA 100.

1 Toronto Area Transit Operating Authority v. Dell Holdings Limited, [1997] 1 S.C.R. 32 at para. 43.
12 Manitoba Fisheries v. Canada, [1979] 1 S.C.R. 101.

13.(1985), 17 D.L.R. (4) 1 (S.C.C.) [Tener].
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commonly known as regulatory takings.'* A regulatory taking occurs when the regulation
of land use is so extensive as to deny the property owner any economically viable use
of the property. The effect of the regulation, to qualify as a regulatory taking, must be a
total stripping from the property-holder of all rights of use and enjoyment.’® It achieves
the same effect as an expropriation, except without the nicety or expense of taking title.
Therein lies the case for compensating the affected property owner.

Of course, regulated land use is commonplace in modern civil society, and most
instances of restricted land use (such as municipal zoning) are not typically viewed as
triggering a regulatory taking. The normative concern which the concept of a regulatory
taking addresses is where the scope of a particular government regulation is such that it
effectively denudes the property of all reasonably anticipated private uses.

This concern recognises that, from a landowner’s perspective, there is a threshold of
restrictiveness beyond which the regulation—while falling short of an actual expropriation
(because title rests with the landowner)—is tantamount to an expropriation, because the
land has been effectively reserved to a public purpose, albeit without the legal nicety
(and the pecuniary expense) of taking title. As such, the regulation, while leaving title
with the landowner, has gone “too far” by freezing out all private use.

In a recent decision, however, the Supreme Court of Canada has cast doubt upon
whether a regulatory taking is compensable under any circumstances. In Canadian
Pacific Railway (CPR) Co. v. Vancouver (City),'® the plaintiff CPR owned a “corridor” of
land on which, for most of the 20" century, it operated a railway, approximately one-half
of which fell within the boundary of the City of Vancouver. Eventually, rail operations
were discontinued and, as surrounding urban development intensified, CPR invited the
City to purchase or expropriate the corridor under British Columbia’s Expropriation Act
(which would have entailed payment of compensation).

The City opted instead to exercise its planning powers to reserve the corridor to its own
purposes without actually acquiring it. To that end, in 2000, the City adopted the Arbutus
Corridor Official Development Plan By-law (the ODP Bylaw), designating the corridor as
a public thoroughfare for transportation and “greenways” such as heritage walks, nature
trails and cycling paths, and precluding any other form of development. Thus, CPR was
statutorily prohibited from developing its own land for contrary purposes, including
residential or commercial.!”

Writing for the Supreme Court, Chief Justice McLachlin found that CPR was unable to
satisfy either requirement of a two-part test for a regulatory taking to exist: an
acquisition of a beneficial interest in the property or flowing from it; and, removal of all

14 Casamiro Resources Corp. v. British Columbia (Attorney Genera) (1991), 55 B.C.L.R. (2d) 346 (C.A.).

15 Tener at 24; Steer Holdings; Harvard Investments Ltd. v. Winnipeg (City) (1995), 129 D.L.R. (4™) 557 (Man.
C.A)), leave to appeal to S.C.C. refused 137 D.L.R. (4™) vi.

162006 SCC 5 [C.P.R. v. Vancouver].

17 The Vancouver Charter, S.B.C. 1953, c. 55, s. 563(3).
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reasonable uses of the property. In short, according to the Supreme Court, CPR could
not demonstrate a regulatory taking because the Court saw legal significance in CPR’s
inability to point to a beneficial interest accruing to the City. According to the Court, all
the City had done was merely seek to confine the CPR’s use of its property to the City’s
own purposes. Yet, confining that use to the regulator’s purposes is precisely what a
regulatory taking is and does; in requiring that the City actually acquire a benefit, the
Court was conflating the elements of an attenuation of property rights (that is, a
regulatory taking) with actual expropriation of those rights.'®

In this case, the absence of a tangible benefit accruing to the public authority does not
preclude characterization of the regulatory measure in question as amounting to a
regulatory taking. The question of acquired benefit is, in fact, irrelevant. Rather, it is the
loss to the plaintiff derived from the derogation by the public authority of its rights of use
and enjoyment which is significant. Even were a public authority to benefit from a
regulatory taking, it could never do so in a proprietary sense, but rather only in the
sense that it acquires a mere advantage. (For example, in CPR v. Vancouver, the City
could be understood as having acquired the advantage of indefinitely reserving CPR’s
lands to the City’s purposes.) Moreover, such an advantage need not accrue to the
public authority qua legal entity, but to the public authority qua general public.

In the result, the Supreme Court of Canada’s first statement on the regulatory taking in
over 20 years leaves the Canadian law in some confusion, from which it now seems
reasonable to conclude that property-holders in Canada enjoy no protection from
uncompensated regulatory takings.

Regulated Property Use and Regulatory Takings in Alberta

Given the foregoing, this study examines the extent of the sort of regulatory activity in
Alberta from which government--at least as of CPR. v. Vancouver--is immune from a
requirement to compensate landowners. All kinds of regulation of property use were
examined — those which would fall short of constituting a regulatory taking, and those
which might be viewed by a court as being so extensive as to constitute a regulatory
taking. In short, this study located any instances of regulated property use in the laws
enacted by the Legislative Assembly of Alberta. Every general deprivation or potential
restriction on use was identified and documented. As regulatory themes or groupings of
subject matter emerged, the types of regulation of use were categorized. Following this,
they were ranked according to severity. In accordance with the assessment of severity,
a score of one, two, or three (a score of one denoting the least severe kind of restriction
on private property and a score of three denoting the most severe kind of restriction on
private property, amounting to an effective total deprivation of all rights of use and
enjoyment).

18 Russell Brown, “The Constructive Taking at the Supreme Court of Canada: Once More, Without Feeling” (2007)
40 U.B.C. L. Rev. 315.
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Type of Regulation of Use

Number of Statutory

Provisions that have such

Restrictions

Average Restrictiveness

(1-3)

Easement (Temporary or 67 2.16
Permanent)

Interference in Market 58 2.19
Activities

Limitation on what can be 70 1.90
Emitted from Property

Limitation on the Ability of the 147 2.22
Property Owner to Exclude

Others from his/her Property

Limitation on a Cause of 24 2.21
Action

Limitation on the Disposition (123 1.79
of Property

Property Search (With or 42 2.55
Without Warrant)

Expropriation (Temporary or 104 1.27
Permanent) or Destruction of

Property

Restrict Use of Property 192 2.15
Restriction on Leaving or 65 2.05
Entering Property

Seizure of Property 36 2.44
Taxation of Property 16 2.25

The first and most obvious picture that appears from this research is the extensive
degree to which the Legislative Assembly of Alberta has authorized the Executive to
interfere in the affairs property owners’ within Alberta. Whether by way of restrictions on
the use of property, seizure of property, easements, property searches without a
warrant, or various interferences in market activities affecting land owners, Albertans
are subject to a vast array of regulations on land use. We have identified nine hundred
and forty-four (944) such regulatory restrictions to which Albertans are subject, with
many legislative or regulatory provisions containing more than one different type of
restriction--in some particularly broadly constructed statutory provisions, four or more

restrictions were found.

Conclusion

13



As a first study of its kind, the results of this study demonstrate the breadth of
regulations on the use of property that exist within the Canadian legal order in just one

of ten provinces, which in many instances are so severe that they might (prior to CPR v.
Vancouver) have amounted to a regulatory taking.
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Regulation of Property Use and Regulatory Takings in Alberta

Introduction

We set out to catalogue instances in Alberta legislation of regulation of property use,
including (but not restricted to) regulations that are so extensive as to constitute
“regulatory takings”.

Before proceeding, however, we wish to clarify what we mean by the term “regulatory
taking”. It is a term indigenous to U.S. jurisprudence. In Canadian caselaw, it is
alternatively referred to as a “constructive” taking”, a “de facto expropriation” or a “de
facto” taking. One of us has elsewhere expressed his preference for the term
“constructive taking”, but on the assumption that the term employed by U.S. authorities
is better known by prospective readers, we will in this paper refer to “regulatory takings”.

A regulatory taking is distinct from an expropriation, in that an expropriation entails the
acquisition by the state of legal title to the land in question in order to confine such land
to a public use, while a regulatory taking contemplates the imposition of restrictions
upon privately held land by way of public regulation. In other words, a regulatory taking
contemplates the landowner retaining title, while having to confine his or her use of the
land to such residual uses that the regulation might permit. Of course, regulated land
use is commonplace in modern civil society, and most instances of restricted land use
(such as municipal zoning) are not typically viewed as triggering a regulatory taking.
The normative concern which the concept of a regulatory taking addresses is, however,
where the scope of the regulation is such that it effectively denudes the property of all
reasonably anticipated private uses. This concern recognizes that, from a landowner’s
perspective, there is a threshold of restrictiveness beyond which the regulation — while
falling short of an actual expropriation (because title rests with the landowner) — is
tantamount to an expropriation, because the land has been effectively reserved to a
public purpose, albeit without the legal nicety (and the pecuniary expense) of taking title.
As such, the regulation, while leaving title with the landowner, has gone “too far” by
freezing out all private use. We elaborate below on the regulatory taking as an instance
of excessive regulation of property use. We emphasize, however, that our study
identified both regulations of property use that were so extensive as to amount to a
regulatory taking, and regulations of property use whose extent fall short of constituting
a regulatory taking.

Our project seeks to take a snapshot of legislation in a single province — Alberta — and
to categories such regulations of use of property. We do not seek here to taxonomize
definitively or account exhaustively for all such regulations, but rather to suggest how
such a taxonomy might develop from empirical analysis of just how extensive, from the
pure legal standpoint of legislative rule-making, the problem truly is. We will begin by
setting the legal stage, accounting for the positive law governing regulation of property
use — in brief, there is no liability in Canadian law for such regulation, even where it

15



amounts to a regulatory taking — and the historical and legal development that has led
to that no-liability rule. We will then reference an extensive Appendix, which consists of
the raw data, and discuss our methodology. The analysis that follows will suggest the
taxonomy.

Property Rights Protections in Canada

Canada is rare among developed Western states for its lack of constitutionally
entrenched property rights.” The constitution-making process that generated this
lacuna — although it was a conscious and deliberate omission — occurred in, broadly
speaking, two stages. The Constitution of Canada was originally a United Kingdom
statute, the Constitution Act 1867,2° which stipulated that Canada was to have a
constitution “similar in principle” to the Constitution of the United Kingdom. As such, the
Constitution Act 1867 — which was the product of the first round of constitution-making
in Canada - did not contain an explicit “bill of rights” or any other codification of
individual rights against the state. Moreover, at the second stage of constitution-making
— that is, when a “bill of rights” constitutional model was adopted by Canada in 1982 (in
the form of the Constitution Act 1982,2" which included the Canadian Charter of Rights
and Freedoms??) — the enumerated individual protections did not include a right to
property or to compensation for a taking (which we will refer to collectively in this paper
as “property rights”). Since 1982, Canadian courts have consistently refused to interpret
provisions of the Charter in such a way as to encompass property rights.2

1867

Several historical factors within those two constitution-making stages probably explain
the current absence of constitutionalized property rights in Canada. The first round of

19 Richard Bauman, “Property Rights in the Canadian Constitutional Context™ (1992) 8 South African J. Human
Rights 344; and Christie, “A Tale of Three Takings”, note 4.

20 The Constitution Act, 1867 (U.K.), 30 & 31 Victoria, c. 3. (Formerly British North America Act, 1867.)
21 The Constitution Act, 1982, Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11.
22 Ibid., Part 1 [the “Charter”]..

23 See New Brunswick v. Estabrooks Pontiac Ltd. (1982), 135 D.L.R. (3d) 367 (N.B.Q.B.), aff’d 144 D.L.R. (3d) 21
(N.B.C.A.); Becker v. Alberta (1983), 148 D.L.R. (3d) 539 (C.A.); Bishop v. Annapolis (County) (1986), 80 N.S.R.
(2d) 126 (S.C.); and A & L Investments Ltd. v. Ontario (Minister of Housing) (1997), 152 D.L.R. (4™) 692 (Ont.
C.A), leave to appeal to S.C.C. refused 155 D.L.R. (4) x. In Irwin Toy Ltd. V. Quebec, [1989] 1 S.C.R. 927
Dickson C.J. (at 1003) compared the wording of Section 7 of the Charter (which enshrines a right to “life, liberty
and security of the person”) to the Due Process clause in the American Bill of Rights and observed:

The intentional exclusion of property from s. 7, and the substitution therefor of “security of the
person” ... leads to a general inference that economic rights as generally encompassed by the term
“property” are not within the perimeters of the s. 7 guarantee.

Another potentially applicable Charter provision is section 8, which prohibits “unreasonable search and seizure”,
although its scope has been restricted to property taken during a criminal investigation, and has been found not to
afford a right to compensation for expropriation. (See Becker v. Alberta, (1983) 148 D.L.R. (3d) 539 (Alta C.A.):
“Section 8 does not extend to the taking of real property by expropriation”.)
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constitution-making (that is, the step which led to the Confederation of the original
Canadian provinces in 1867 and the Constitution Act 1867) occurred while the franchise
was in flux in the United Kingdom, shifting from proprietary thresholds to democratic
suffrage.?* The first prime minister of the new Confederation (and the principal driving
force among English-speaking political leaders behind Confederation), Sir John A.
Macdonald, saw property rights and democracy as being in mutual tension.25 And, being
a product of his party and, more particularly, his party at that time, he wished to
preserve some privilege for property-holders as such, whether in preference to the
majority of franchisees, or in some way distinct from them. As he explained:

While the principle of representation by population is adopted with respect to the popular
branch of the legislature, not a single member of the Conference, not a single one of the
representatives of the government or the Opposition of any one of the Lower Provinces
was in favour of universal suffrage. Everyone felt that in this respect the principle of the
British Constitution shall be carried out, and that classes and property should be
represented as well as numbers.26

This preference for property rights took concrete form in, first of all, the creation of a
national upper house of Parliament “explicitly designated to protect the interests of the
property-owning classes”?’ — the Senate of Canada — whose members were to be (and
still are) appointed (not elected) and must meet a minimum property requirement of at
least “Four thousand Dollars over and above his Debts and Liabilities.”?® By enshrining
property ownership as the threshold for Senate membership, Macdonald meant to
ensure that those who had veto power over Commons legislation held a vested interest
in property and were not dependent upon constituent voters’ support.

Second, Macdonald also enshrined mechanisms for limiting power that might be
exercised by provinces over property ownership pursuant to the Constitution Act 1867
which granted to the provinces jurisdiction over “property and civil rights.” To that end,
several matters which would have otherwise come within “property and civil rights” — for
example, the regulation of trade and commerce, banking, currency, bills of exchange
and promissory notes, patents and copyrights — were specifically included among
federal powers.

In addition, the federal government was also vested with residual power “to make Laws
for the Peace, Order, and good Government of Canada”, which “contemplated that
certain matters which would otherwise have come within property and civil rights could

%4 Karl Polanyi, The Great Transformation (Boston: Beacon Press, 1957).

25 Alexander Alvaro, “Why Property Rights were Excluded from the Canadian Charter of Rights and
Freedoms” (1991) Can. J. Polit. Sci. 309 [Alvaro, “Property Rights”] at 313.

26 Parliamentary Debates on the Subject of Confederation of the British North American Provinces, 3" Session, 8"
Provincial Parliament of Canada (Ottawa: 1865, reprinted 1951) 39.

27 Alterman, Takings International, note 4 at 94.

28 Constitution Act 1867, s. 23(4).
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attain such a national dimension so as to come within federal competence.”?® The
Constitution Act 1867 also included a “disallowance power”, giving the federal
government (through the Vice-Regal representative) the power of disallowance over
acts of provincial legislatures. The mischief sought to be addressed here was
encroachment by democratically elected provincial legislatures upon property rights.

Despite Macdonald’s property rights-oriented constitutional regime, the status of
property (and therefore the rights of property holders) quickly eroded. Party discipline
rendered the Senate little more than an echo chamber to the House of Commons, and
inflation rendered the $4000 threshold for Senate membership meaningless.3® The
political and, it has been suggested, “moral” authority of the Senate to protect property
rights against the will of the elected House of Commons also diminished over time.3'
Moreover, provincial jurisdiction over property was expanded by a series of decisions of
the Judicial Committee of the Privy Council.32 And, finally, the disallowance power was
used rarely (and has not been used since 1943).33

Furthermore, and while Macdonald was the dominant political force in the new
Dominion for its first 25 years, it should not be assumed that his was the sole opinion
(even if it was the prevalent opinion). Other elements of Canadian political culture —
both within the provinces and within the Liberal Party at a federal level was, from its
inception, characterized by a high degree of deference to what they saw as the state’s
interest in orderly development. As Edward Blake, MP (then Canada’s Leader of the
Opposition) once famously stated in the Canadian House of Commons:

| am a friend to the preservation of the rights of property ... but | believe in the
subordination of those rights to the public good ... | deny that the people of my Province
are insensible to or careless about the true principles of legislation. | believe they are
thoroughly alive to them, and | am content that my rights of property, humble though they
are, and those of my children, shall belong to the Legislature of my country to be

disposed of subject to the good sense and right feeling of the people of that Province.34

2 Peter W. Hogg, Constitutional Law of Canada, 2d ed. (Toronto: Carswell, 1985) at 455.
30 Alvaro, “Property Rights”, note 61 at 315.
31 Alterman, Takings International, note 4 at 94:

In theory, the Senate can block legislation from the House of Commons that expropriates property
without compensating property owners. But even where the Senate has the authority to block such
legislation, it rarely does so for several reasons. First, the Senate lacks democratic legitimacy vis-
a-vis the democratically elected House of Commons. Second, the Senate lacks moral authority
because it consistently fails to account for the increasing population of the western Canadian
provinces. In fact, some critics have charged that Senate membership has become a highly paid
patronage award bestowed upon friends of the governing party.

32 See, for example, Citizen's Insurance Company of Canada v. Parsons (1881), 7 App. Cas. 96 (P.C.); and
Reference re Natural Products Marketing Act, [1937] A.C. 377 (P.C.).

33 Alvaro, “Property Rights”, note 61 at 315.

34 Canada, House of Commons, Debates, 14 April 1882 at 915.
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The Declaration, UN Covenants, and the Bill of Rights

After the first round of constitution-making in 1867, property rights were subject to
explicit public discourse in Canada on two occasions. The first followed the signing by
Canada at the United Nations of the Universal Declaration of Human Rights3® (the
“‘UDHR”), Article 17 of which provides that “[e]veryone has the right to own property
alone as well as in association with others”, and that “[n]Jo one shall be arbitrarily
deprived of his property”. While there has been substantial debate among Canadian
international lawyers on the UDHR’s binding effect as a written codification of customary
international law, Article 17 is among certain of its provisions which have generally been
accepted as binding. This would make sense, as it has long been recognized in
customary international law that the state cannot expropriate property without providing
adequate compensation.3® Similarly, the Covenant on Civil and Political Rights3” and the
Covenant on Economic, Social and Cultural Rights38 are binding treaties into which
Canada has entered. While neither of the Covenants expressly refer to property rights,
Canada has taken the position that they have the “effect” of protecting property rights.3?
There being no such a guarantee within Canada’s domestic legal order, however, the
argument went, “some sort of written statement of rights and freedoms, one which
would include protection of property”,*° should be effected. Again, democratically based
objections were raised, although the concern was no longer that power would reside in
propertied classes, but rather that it would rest with an unelected judiciary.

A compromise between the traditional U.K. model (of no written “bill of rights”) and of
the emerging postwar “bill of rights” constitutional models was struck in 1960 with the
Canadian Bill of Rights,*! an ordinary (that is, not constitutionally enshrined) statute that
recognizes a “right of the individual” to the “enjoyment of property and the right not to be

35 United Nations General Assembly Resolution 217A(III), December 10, 1948.

36 Tan Brownlie, Principles of Public International Law, 6! ed. (Oxford: Oxford University Press, 2003) at 509-12;
and Hugh Kindred, International Law: Chiefly as Interpreted and Applied in Canada (Toronto: Emond
Montgomery, 2000) at 646-47.

37 United Nations General Assembly Resolution 2200A(XXT), December 16, 1966, entry into force March 23, 1976.
Canada has also ratified the Optional Protocol to the Covenant on Civil and Political Rights, which establishes an
individual mechanism to consider complaints from individuals or groups who allege that their rights under the
Convention on Civil and Political Rights have been violated.

38 United Nations General Assembly Resolution 2200A(XXT), December 16, 1966, entry into force January 3, 1976.
39 See correspondence dated March 8, 1978 from then-Secretary of State for External Affairs, Don Jamieson,
reproduced in The Canadian Yearbook of International Law, vol. XVII (Vancouver: University of British Columbia
Press, 1979) at 350-51.

40 Alvaro at 316; Pierre E. Trudeau, 4 Canadian Charter of Human Rights (Ottawa: Queen’s Printer, 1968).

41'S.C. 1960, c. 44 (the “Bill of Rights™).
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deprived thereof except by due process of law.”2 Several factors have, however, have
worked in combination to weaken the effectiveness of this property protection. First, it
applies only to federal (and not provincial) laws and, as a federal statute, can itself be
repealed by a simple majority vote of federal legislators. Second, the Bill of Rights also
provides that it can be circumvented where there is an express declaration in the
impugned federal statute to the effect that it shall operate notwithstanding the Bill of
Rights. Third, the rights protected are those of “the individual’; corporations are
excluded from the Bill of Rights’ scope. Fourth, even within the Bill of Rights’ limited
scope, it has been interpreted narrowly, resulting in its having had little practical effect.
(Indeed, in its 50 years of effect the Supreme Court of Canada has cited it only once to
find federal legislation inoperative, and that case did not implicate property rights).43

A more fundamental limitation of the Bill of Rights is the purely procedural quality of its
guarantee (of “due process of law”). Furthermore, the meaning of that procedural
protection has itself been given a narrow meaning by Canadian courts.** Most recently,
the Supreme Court of Canada has affirmed that the Crown will be immune for an
infringement of property rights so long as it is effected by a validly enacted statute, “the
only procedure [being] due any citizen of Canada [being] that the proposed legislation
receive three readings in the Senate and House of Commons and that it receive Royal
Assent.”5 A federal statute that stripped the plaintiff in that case of a property right
(specifically, a right of action to recover property) was therefore, even in the absence of
a hearing,*® unassailable under the Bill of Rights.

The Charter

The second occasion upon which property rights revived as a subject of public
discourse occurred during the federal government’s constitutional initiative in the 1970s
and early 1980s, which included a proposed bill of rights (which ultimately became the
Charter). In 1978, the federal government proposed a “Charter” containing a guarantee
of “the right of the individual to the use and enjoyment of property, and the right not to
be deprived thereof except in accordance with law.”” This was re-drafted when federal-
provincial constitutional talks began in earnest in late 1980, with the federal government
proposing a “Charter” that would contain the following provision:

42 Ibid., s. 1(a).
43 R. v. Drybones, [1970] S.C.R. 282.
44 See, for example, R. v. Martin (1961), 35 W.W.R. 385 (Alta. C.A.) at 398-99.

4 Authorson v. Canada (Attorney General), [2003] 2 S.C.R. 40 at 53. The plaintiff sued for breach of fiduciary duty
in respect of the federal government’s improper management of funds (specifically, failure to pay interest) held for
the benefit of war veterans. The Bill of Rights protection was invoked by the plaintiff when the federal government
passed an amendment to the Department of Veterans Affairs Act, R.S.C. 1985, c. V-1, thereby immunizing itself
against claims “for or on account of interest on moneys held.”

46 Jbid. The court held that a right to a hearing only applies where an adjudicative procedure is necessary for the
discretionary application of a law to contestable facts.

47 Bill C-60, Constitutional Amendment Bill

20



Everyone has the right to the use and enjoyment of property, individually or in association
with others, and the right not to be deprived thereof except in accordance with law and for
reasonable compensation.

This provision was strenuously opposed by several provinces, whose governments
spanned the Canadian political spectrum. Four of Canada’s right-leaning Progressive
Conservative premiers (principally the premier of Prince Edward Island, joined by the
premiers of Manitoba, Newfoundland and Nova Scotia) opposed it on the grounds that it
might invalidate provincial laws restricting foreign ownership of property.
Saskatchewan'’s left-leaning New Democratic premier — a constitutional lawyer — fretted
that it would impede social welfare legislation, just as the Due Process clause had been
invoked to block New Deal legislation in the United States during the 1930s. The
government of Alberta — then, as now, generally regarded as Canada’s most
conservative government (which is currently disputable) of Canada’s most conservative
province (which is probably not disputable) — opposed it on the rationale that
entrenchment of property rights in the proposed “Charter” would derogate from
provincial powers, thereby augmenting federal powers.#® Ultimately, some provinces (in
particular Prince Edward Island and Saskatchewan), joined by the federal New
Democratic Members of Parliament, threatened to withhold support for any
constitutional accord that contained a property rights provision, and the federal
government withdrew the impugned provision.

Post-Charter, and Canadian Common Law

Since that time, and despite an (ultimately unsuccessful) third round of constitutional
negotiations in 1992, there has been no “property rights” debate in Canada worthy of
note. There is no singular obvious reason for this, other than perhaps a general sense
of public passivity or contentment. Moreover, the absence of written constitutional
limitations on the state’s power to infringe property rights does not mean that there are
no protections for property rights at all. (Conversely, the mere fact of constitutional
protections do not, in and of themselves, signify that such protections subsist de facto.
Protections of property rights are found in, for example, the Constitution of Zimbabwe,*°
whose government is notorious for its violation of the rights of property-holders, and
were even guaranteed protection by the Constitution of the USSR,%° which was for 70
years regarded — both by itself and by its Western adversaries — as the paradigm of the
triumph of the state over private property interests.) Ultimately, a country’s constitutional
provisions are not as important as its political, legal and social culture. Respect for
property rights in Canada — such as it exists, and notwithstanding the absence of an

48 Alberta also emphasized that it had already legislated statutory bills of rights which included protection for
property. They, however, suffer from the same deficits as the federal Bill of Rights. See Russell Brown, “’Takings’:
Government Liability to Compensate for Forcibly Acquired Property,” in Karen Horsman & Gareth Morley, eds,
Government Liability: Law and Practice (Aurora, ON: Canada Law Book, 2007), 4-1 to 4-63.

49 Tom Allen, The Right to Property in Commonwealth Constitutions (Cambridge: Cambridge University Press,
2000).

30 Constitution of the Union of Soviet Socialist Republics, Adopted at the Seventh (Special) Session of the Supreme
Soviet of the USSR, Ninth Convocation, October 7, 1977, Articles 37 and 57.
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express constitutional protection — has emanated in part from deep social consensus®’
and from an idea that justiciable rights encompass more than codified entitlements
under written constitutions. That same idea has led the Supreme Court of Canada to
recognise that the expropriation of property “constitutes ... a very significant interference
with a citizen’s private property rights.”®2 As a result, and as a matter of positive
Canadian law, courts will, absent express legislative language directing otherwise, order
compensation to owners of property that has been taken by the state.53 In addition, the
federal, provincial and territorial levels of government have enacted expropriation
statutes, which adopt a conventional scheme that contemplates compensation for
expropriation, as determined by rules for establishing market value and for payment of
disturbance damages, ancillary losses and interest.5*

Where Canada’s legal regime for property rights is (in our opinion, at least) deficient,
however, is in respect to what is known in U.S. jurisprudence as the “regulatory
taking” %® Hence this research project. The distinction that we have already drawn®%t
between a regulatory taking and the more commonly understood instance of a taking —
that is, an expropriation — is worth reiterating here since (as will be seen) that distinction
has occasionally been lost upon courts and commentators: whereas an expropriation
entails the state taking actual title to the land in question in order to confine such land to
a public use, a regulatory taking contemplates the imposition of restrictions upon the
use and enjoyment of privately held land by way of public regulation. The question then
arises as to the degree to which such use and enjoyment must be restricted before a
regulation’s effects qualify as regulatory taking. As Bruce Ziff has explained:s’

At some point, admittedly hard to locate, excessive regulation must be seen as
equivalent to confiscation. If property is a bundle of rights, then state action that removes
the ability to exercise those rights leaves merely the twine of the bundle (bare title), but
little else.

After the decision of the Supreme Court of Canada in British Columbia v. Tener,® the
common law rule regarding compensation — that is, that compensation for a taking must

31 Perhaps Canadian legal and political culture shares this quality with New Zealand. See Richard Epstein, “Natural
Resource Law — Property Rights and Takings”, New Zealand Business Roundtable, September 1999 at 14: “In New
Zealand, the legal regime essentially leaves all legal power in the hands of the sovereign, so that private property is
protected by social consensus and not constitutional decree.”

32 Toronto Area Transit Operating Authority v. Dell Holdings Limited, [1997] 1 S.C.R. 32 at para. 43.

53 Manitoba Fisheries v. Canada, [1979] 1 S.C.R. 101.

54 The scheme is described in Rebel Holdings Ltd. v. Division Scolaire Franco-Manitobaine, [2008] 9 W.W.R. 19
(Man. C.A.), supp reasons 2008 MBCA 100.

55 See the discussion cited at note 3.
56 Ibid.

57 Bruce Ziff, ““Taking’ Liberties: Protections for Private Property in Canada”, Elizabeth Cooke, ed. Modern
Studies in Property Law, vol. 3. (Oxford: Hart Publishing) 341.

58 (1985), 17 D.L.R. (4™ 1 (S.C.C.) [Tener].
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be paid absent clear statutory language to the contrary — was understood in Canadian
law as applying to regulatory takings.®® The sole qualifier was that the regulation’s effect
must be a total stripping from the property-holder of all rights of use and enjoyment.°
The case for compensation is that a regulatory taking contemplates so extensive an
interference with rights of use that it has achieved the same effect as a true
expropriation, without the formality and expense of taking title. The Supreme Court of
Canada has, however, recently cast doubt upon whether a regulatory taking is
compensable in any circumstances. In Canadian Pacific Railway Co. v. Vancouver
(City),8" the plaintiff CPR owned a “corridor” of land on which, for most of the 20"
century, it operated a railway, approximately one-half of which fell within the boundary of
the City of Vancouver. Eventually, rail operations were discontinued and, as surrounding
urban development intensified, CPR invited the City to purchase or expropriate the
corridor under British Columbia’s Expropriation Act? (which would have entailed
payment of compensation). The City opted instead to exercise its planning powers to
reserve the corridor to its own purposes without actually acquiring it. To that end, in
2000, the City adopted the Arbutus Corridor Official Development Plan By-law (the
ODP Bylaw),%3 designating the corridor as a public thoroughfare for transportation and
“greenways” such as heritage walks, nature trails and cycling paths,®* and precluding
any other form of development. The City’s own enabling statute also provided:

It shall be unlawful for any person to commence or undertake any development contrary
to or at variance with the official development plan.

As a result, CPR was statutorily prohibited from developing its own land for contrary
purposes, including residential or commercial development® Indeed, the Court
recognized that the ODP Bylaw's effect was “to freeze the redevelopment potential of
the corridor and to confine CPR to uneconomic uses of the land.”®® At trial, the City
acknowledged that this effect was not inadvertent, its intent in passing the ODP Bylaw
being to ensure that CPR could not develop its property.” CPR took the position, inter
alia, that these circumstances revealed a “de facto” taking of the corridor by the City, for
which compensation was owed. By this term, CPR (and the Court) understood the
question as going to regulatory takings. That is, CPR argued that the effects of the

% Casamiro Resources Corp. v. British Columbia (Attorney Genera) (1991), 55 B.C.L.R. (2d) 346 (C.A.).

0 Tener at 24; Steer Holdings, Harvard Investments Ltd. v. Winnipeg (City) (1995), 129 D.L.R. (4%) 557 (Man.
C.A)), leave to appeal to S.C.C. refused 137 D.L.R. (4™) vi.

612006 SCC 5 [C.PR. v. Vancouver].

2 R.S.B.C. 1996, c. 125.

3 City of Vancouver Bylaw No. 8249, (25 July 2000).
64 CPR v. Vancouver, supra note 97 at para. 5.

65 The Vancouver Charter, S.B.C. 1953, c. 55, s. 563(3).
% CPR v. Vancouver, supra note 97 at para. 8.

7 Canadian Pacific Railway Co. v. Vancouver (City), 2002 BCSC 1507 at para. 54.
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City’s regulation of its use and enjoyment of the corridor, while not entailing an outright
expropriation of title, was nonetheless of such a magnitude that the City could be seen
as having constructively taken CPR’s rights of use and enjoyment of the corridor. These
arguments persuaded the trial judge to quash the ODP Bylaw inasmuch as it “denude[d]
[the corridor] of all use, except as a public thoroughfare” 88 leaving it as “a park” which
has been “appropriated by the City for the enjoyment of the public and the enhancement
of the [City].”°

The City successfully appealed. Writing for the Court, McLachlin C.J. found that CPR
was unable to satisfy either requirement of the two-part test which she stated had to be
met by a regulatory or “de facto” taking:

(1) an acquisition of a beneficial interest in the property or flowing from it, and (2) removal
of all reasonable uses of the property.7°

While, therefore, expressing “considerable sympathy” for CPR’s position,”! she found
that the corridor had not been constructively taken and that in the result CPR was not
entitled to compensation from the City.

It is worth reiterating, in order to appreciate fully the problem arising from McLachlin
C.Js reasons, the normative concern which the device of the regulatory taking
addresses, inasmuch as that normative concern informs the positive law’s view of what
constitutes a regulatory taking. From the perspective of a landowner, there is a
threshold beyond which the imposition of restrictions by a public authority on the use
and enjoyment of property, while falling short of actual expropriation, effectively (and
sometimes intentionally) achieves a taking. It is not a taking-by-taking, but a taking-by-
regulation. The rationale for recognizing and compensating for a regulatory taking being
understood, McLachlin C.J.’s assessment of CPR’s inability to meet the first part of the
two-part test that she stated for recognition of a regulatory taking — the acquisition of a
beneficial interest in the property — merits reproduction in its entirety:

First, CPR has not succeeded in showing that the City has acquired a beneficial interest
related to the land. To satisfy this branch of the test, it is not necessary to establish a
forced transfer of property. Acquisition of beneficial interest related to property suffices.
Thus, in Manitoba Fisheries, the government was required to compensate a landowner
for loss of good will. See also Tener.

CPR argues that, by passing the ODP By-law, the City acquired a de facto park, relying
on the observation of Southin J.A. that “the by-law in issue now can have no purpose but
to enable the inhabitants to use the corridor for walking and cycling, which some to
(trespassers all), without paying for that use” .... Southin J.A. went on to say: “The

68 Ibid. at 76.
% Ibid. at paras. 81, 82.
70 CPR v. Vancouver, supra note 97 at para. 30.

71 Ibid. at para. 9. At para. 63, McLachlin C.J. once again emphasizes that “one may sympathize with CPR’s
position ....”
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shareholders of ...CPR ought not to be expected to make a charitable gift to the
inhabitants” .... Yet, as Southin J.A. acknowledged, those who now casually use the
corridor are trespassers. The City has gained nothing more than some assurance that
the land will be used or developed in accordance with its vision, without even precluding
the historical or current use of the land. This is not the sort of benefit that can be
construed as a “tak[ing].””2

For the Supreme Court of Canada, then, an actual acquisition by a public authority of a
“beneficial interest” relating to the land is necessary to give rise to a regulatory taking.
This has, of course, for Anglo-American common lawyers, a specific meaning. A
“‘beneficial interest” is a term of art, referring to the equity that rests with the beneficial
owner of property. The paradigm is the interest held by the beneficiary of trust property
(as distinct from the bare legal title that rests with the trustee). In the absence, then, of
any explanation by the Court of why the City’s imposition of a requirement that the
corridor’s use would be confined to the City’s own purposes is not “the sort of benefit”
that denotes a taking, we can only resort to that common understanding of a “beneficial
interest.” Meaning, we should infer that the benefit must be a tangible one, or at least
one in which a beneficial interest in the equitable and proprietary sense can be
recognized. A “beneficial” interest in land does not, after all, denote some mere notional
interest. Rather, it represents, from the standpoint of a property rights-holder, the most
significant form of proprietary interest, because it confers all associated rights of use
and enjoyment in the land, including the right to enforce the exclusion of others from
such use and enjoyment. In short, CPR could not demonstrate a regulatory taking
because the Court saw legal significance in CPR’s inability to point to such an interest
accruing to the City. All the City had done was merely seek to confine the CPR’s use of
its property to the City’s own purposes. Yet, confining that use to the regulator’s
purposes is precisely what a regulatory taking is and does; in requiring that the City
actually acquire a benefit, the Court was conflating the elements of an attenuation of
property rights (that is, a regulatory taking) with actual expropriation of those rights.

A substantial reason for difficulty here is that there is precious little judicial authority in
Canadian law on the substance of the regulatory taking. Foreign case authorities have
not been canvassed by Canadian courts on the point, and only two appellate decisions
have spoken directly to the requirements for a regulatory taking. McLachlin C.J. relied
on one of them — the decision of the Nova Scotia Court of Appeal in Mariner Real Estate
Ltd. v. Nova Scotia (Attorney General)’® — to support her proposition that a beneficial
interest must fall to a public authority for a regulatory taking to have been effected by
the ODP Bylaw. There, the Court had gone further, concluding that “there must not only
be a taking away of land from the owner, but also the acquisition of land” by the public
authority for there to be a taking.”* The other — the decision of the British Columbia

72 CPR v. Vancouver, note 97 at para. 33. The reference to Manitoba Fisheries signifies Manitoba Fisheries Ltd. v.
Canada, [1979] 1 S.C.R. 101, 88 D.L.R. (3d) 462.

73 [1999] N.S.J. No. 283 (C.A.).

74 Ibid. at para. 91.
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Court of Appeal in Casamiro Resources Corp. v. British Columbia (Attorney General)’® —
concluded otherwise: while “[tlhe diminution of rights does not always amount to a
taking which as a matter of law is equivalent to expropriation”, it is effected where the
regulation of property turns “the grants [into] meaningless pieces of paper.”’¢

Not having a mature body of jurisprudence for guidance, the Supreme Court of Canada
missed the point. The absence of a tangible benefit accruing to the public authority does
not preclude characterization of the regulatory measure in question as amounting to a
regulatory taking. The question of acquired benefit is, in fact, irrelevant. Rather, it is the
loss to the plaintiff derived from the derogation by the public authority of its rights of use
and enjoyment which is significant. Even were a public authority to benefit from a
regulatory taking, it could never do so in a proprietary sense, but rather only in the
sense that it acquires a mere advantage. (For example, in CPR v. Vancouver the City
could be understood as having acquired the advantage of indefinitely reserving CPR’s
lands to the City’s purposes.) Moreover, such an advantage need not accrue to the
public authority qua legal entity, but to the public authority qua general public.

In the result, the Supreme Court of Canada’s first statement on the regulatory taking in
over 20 years leaves the Canadian law in some confusion, from which it now seems
reasonable to conclude that property-holders in Canada enjoy no protection from
regulatory takings.

The result is that all forms of regulation that we have identified in our study — both those
which are so extensive so as to amount to a regulatory taking and those which are not —
are now treated in Canadian law in the same way: no compensation is payable to the
affected property owner.

Methodology

Given the foregoing, our concern was to examine the extent of the sort of regulatory
activity from which government — at least as of CPR v. Vancouver — is immune from any
requirement to compensate. We began by locating within the laws enacted the

75 Casamiro Resources Corp. v. British Columbia (Attorney General) 1991), 55 B.C.L.R. (2d) 346, 80 D.L.R. (4™) 1
(C.A)) [Casamiro cited to D.L.R..

76 Casamiro, ibid. at 10-11. (Emphasis added).
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Legislative Assembly of Alberta, any instances of regulation of property use.”” Every
general deprivation or potential restriction on use that we encountered was identified
and is documented in the data. Then, as regulatory themes or groupings of subject
matter emerged, we categorized the types of regulations upon use that were occurring
such that the data could be meaningfully interpreted — those categories are reproduced,
below, under the heading, “Type of Regulation of Use”.

Because certain regulations were more ostensibly severe in effect than others, we
ranked each according to its severity. We concede that this was a subjective process,
but it was necessarily and unavoidably so. It would be impossible to evaluate the total
market effect of a given regulation of use. Because of the inherent subjectivity, however,
“Average Restrictiveness” should be treated with caution. It is, in any scientific or legal
sense, somewhat arbitrary, and almost certainly prone to bias. We maintain, however,
that the potential for and effects of such bias were minimized, and a reasonable degree
of consistency achieved, by considering various factors in assessing severity that fall
within the sorts of subjective considerations that lawyers and judges regularly apply: the
probability of a given regulatory interference occurring, the potential economic effect of
that regulation upon the property owner, and the potential number of property owners
affected by such a restriction.

In accordance with our assessment of severity, we assigned a score of one, two, or
three (a score of one denoting the least severe) kind of restriction. Again, it is important
to consider the trends that emerge from the data with caution — a more plenary analysis
was beyond the project's resources. Indeed, to produce an objective data set, we would
have to empirically observe, process, and record both every instance in which one of
these statutory provisions has taken from a property owner something to which he or
she reasonably expected himself or herself to be entitled at the time of acquisition — and
the economic impact of that regulation of property use.

77 The Alberta legislation examined: Animal Health Act, City Transportation Act, Civil Enforcement Act,
Climate Change and Emissions Management Act, Condominium Property Act, Dangerous Goods
Transportation and Handling Act, Dependants Relief Act, Dower Act, Drainage Districts Act, Emergency
Management Act, Emergency Medical Aid Act, Environmental Protection and Enhancement Act,
Expropriation Act, Forest and Prairie Protection Act, Forest Reserves Act, Freehold Mineral Tax Act, Fuel
Tax Act, Gas Distribution Act, Government Organization Act, Health Insurance Premiums Act, Historical
Resources Act, Human Tissue Gift Act, Hydro and Electric Energy Act, Irrigation Districts Act, Law of
Property Act, Limitations Act, Line Fence Act, Livestock Diseases Act, Livestock Industry Diversification
Act, Matrimonial Property Act, Metis Settlements Land Protection Act, Mines and Minerals Act, Occupiers’
Liability Act, Oil and Gas Conservation Act, Ombudsman Act, Pipeline Act, Post-secondary Learning Act,
Protection of Youth Tobacco Use Act, Provincial Parks Act, Public Health Act, Public Highways
Development Act, Public Lands Act, Public Works Act, Railway (Alberta) Act, Rural Ultilities Act, Safety
Codes Act, Soil Conservation Act, Special Areas Act, Stray Animals Act, Surface Rights Act, Surveys Act,
Survival of Actions Act, Tobacco Reduction Act, Tobacco Tax Act, Tourism Levy Act, Traffic Safety Act,
Turner Valley Unit Operations Act, Ultimate Heir Act, Water Act, Wildlife Act.
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Results’8

Type of Regulation of Use Number of Statutory Average Restrictiveness
Provisions that have such (1-3)
Restrictions
Easement (Temporary or 67 2.16
Permanent)
Interference in Market 58 219
Activities
Limitation on what can be 70 1.90
Emitted from Property
Limitation on the Ability of the 147 2.22

Property Owner to Exclude
Others from his/her Property

Limitation on a Cause of 24 2.21
Action

Limitation on the Disposition 123 1.79
of Property

Property Search (With or 42 2.55
Without Warrant)

Expropriation (Temporary or (104 1.27
Permanent) or Destruction of

Property

Restrict Use of Property 192 2.15
Restriction on Leaving or 65 2.05
Entering Property

Seizure of Property 36 2.44
Taxation of Property 16 2.25

The first, most obvious picture that appears from our research is the extensive degree
to which the Legislative Assembly of Alberta has authorized the Executive to interfere in
property owners' affairs. Whether easements, expropriations, searches without
warrants, taxes, limitations on causes of action, or seizures, it is assuredly the case that

78 Due to research constraints, we were unable to canvas whether certain sections in a given Act (or even in another
unrelated Act) would relieve the effects of a particular taking, such as offering compensation. To that end, we
reduced the number of categories to avoid the effects of an oversight. Thus, for instance, where in our initial
research we had described categories like "restriction on use without compensation", "restriction on use with
permissive compensation", and "restriction on use with mandatory compensation", we condensed those headings
into a single category called, "Restricts Use of Property". This was a necessary decision which we took later in the

project, as it eliminated potential errors which we believed would likely impact the reliability of the data.
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property is not truly “private”. It is also immediately apparent that the tenets of an
efficient property regime — namely, exclusivity, transferability and enforceability — are
frequently compromised by the laws of Alberta, and often in a substantial manner.

In sum, we are presented with nine hundred and forty-four instances in which a
regulation of property use was found. Note, however, that many statutory provisions
which we found contained more than one different type of regulation — in some
particularly broadly constructed statutory provisions, four or more regulated uses were
found to occur.

In particular, this study reveals the three most severe restrictions on private property in
Alberta exist under legislation authorizing property search (with or without warrant),
seizure of property, and taxation of property. There are 42 statutory provisions that
authorize property searches in Alberta, 36 statutory provisions that authorize seizure of
property, and 16 that authorize taxation of property.

Moreover, this study reveals that legislative provisions that restrict the use of private
property are the most numerous in Alberta, with 192 of these sorts of legislative
restrictions, followed by legislative limitations on the ability of property owners to
exclude others from their property at 147 such provisions, and 123 legislative provisions
that place limitations on the disposition of private property.

To better understand the results, we considered several of the statutory provisions that
form part of our data. In our research we have not coloured our interpretation with value
judgements: there may be many provisions that the majority of people consider quite
necessary for their own safety or for the public good — it is beyond the scope of this
research to recommend public policy. Instead, the purpose of this research is to point
out where regulated uses, often amounting to regulatory takings, occur and to document
their severity, rather than consider each instance of regulation case-by-case on a merit
basis — a patently subjective endeavour.

1) Environmental Protection and Enhancement Act, R.S.A. 2000, c. E-12 at s. 163:
163(1) Subject to subsection (2), no person shall

(a) sell, distribute, use, apply, handle, store or transport a pesticide,

(b) operate or clean any machinery, equipment, vehicle, aircraft or vessel
used in connection with the sale, distribution, use, application, handling,
storage or transportation of a pesticide, or

(c) use or clean a pesticide container

except in accordance with the regulations with respect to that pesticide and the
label for that pesticide.
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First, this affects the market for pesticides. Pursuant to this statute, a proprietor may be
disallowed from selling a perfectly safe pesticide by operation of statute alone. Second,
the word “apply” limits the ability to emit (one of the categories, above). As pesticides
can be carried onto adjacent property by air currents, the property owner may be limited
in his or her use of a particular pesticide. Third, this statute limits disposition: a pesticide
owner may be unable to sell a pesticide that he has acquired, regardless of whether the
use of that pesticide is permitted. Forth, and obviously, this statute restricts a use. A
property owner is restricted from using his or her property as he or she sees fit.

2) Expropriation Act, R.S.A. 2000, c. E-13, at s. 3:

3. When an authorizing Act permits or authorizes an expropriation of land, the
expropriating authority may, unless the authorizing Act expressly otherwise
provides, acquire any estate required by the expropriating authority in the land
and may, unless the authorizing Act expressly otherwise provides, acquire any
lesser interest by way of profit, easement, right, privilege or benefit in, over or
derived from the land.

This statutory provision illustrates what we have categorized as a '3', meaning that the
degree of interference is high. Here, the Government of Alberta has highly significant
powers to create an easement, limit the ability of the property owner to exclude, to
expropriate outright, and to restrict use. Of course, the owner's consent is not germane,
and this statute violates three of the criteria of an efficient property rights regime:
exclusivity, transferability and enforceability.

There is an attendant consideration with the Expropriation Act: the act specifically
contemplates compensation. More broadly, given our constraints, we were not able to
look within each act for compensation. At first, we had hoped to isolate each kind of
regulated use by whether it provides for compensation — something that would offset the
effect of the regulation. However, because compensation could originate in a completely
different part of the act and because compensation could be found in other acts entirely,
we lacked the time and resources to properly adjudicate compensation. On the whole,
however, many of the legislated regulations upon use which we analyzed appear to be
without any recourse to monetary compensation.

3) Forest and Prairie Protection Act, R.S.A. 2000, c. F-19, at s. 29:

29 Notwithstanding anything in this Act, a forest officer may, for the purpose of
protecting timber, reducing fire hazards or managing wildlife habitat or for any
other purpose relating to the administration of this Act, start a fire or cause a fire
to be started under the forest officer’s direction

(a) on any Crown land, or
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(b) on any other land if, in the forest officer’s opinion, the
exigencies of the situation require such a fire.

This statutory provision is arguably more innocuous than the last, but it still constitutes a
regulation upon use of land. Here, for example, we have categorized the easement
required to start the fire as mild (a score of '1'), and we have classified the potential for
expropriation through destruction as moderate (a score of '2'). This, of course, reveals
the subjectivity in our analysis, but what is not in question is that a regulation upon use
is being imposed. By reference to the efficiency criteria, exclusivity and enforceability
are again compromised.

4) Government Organization Act, R.S.A. 2000, c. G-10, Schedule 5, s. 4(2):

4(2) Notwithstanding any other Act, when the Lieutenant Governor in Council
establishes a Restricted Development Area or Water Conservation Area, the
Lieutenant Governor in Council may, in the same regulation or in any subsequent
regulation, provide for

(a) the control, restriction or prohibition of any kind of use, development or
occupation of land in the Area prescribed in the regulations;

(b) authorizing the Minister to consent to or approve any particular kind of
use, development or occupation of land in the Area or to exempt any
particular kind of use, development or occupation from the operation of
any provision in the regulations made pursuant to clause (a);

(c) the control, restriction or prohibition of the exercise of any power
specified in the regulations by any specified Minister of the Crown,
government official or government agency;

(d) the removal of any buildings, improvements, materials or animals from
the Area, and the payment of compensation by the Crown for any loss
resulting from it;

(e) the control, restriction or prohibition of the dumping, deposit or
emission within the Area of any substance specified in the regulations;

(f) the authorizing of the acquisition by purchase or expropriation by the
Minister of any estate or interest in land in the Area;

(g) the authorizing of the purchase by the Minister on behalf of the Crown
in right of Alberta of all of the shares and debentures of any corporation
that

(i) on the date of the purchase is the registered owner of an estate
or interest in land that is wholly or partly within the Area,

31



(i) has been the registered owner of the estate or interest from the
date the Area was established,

(iif) owns the estate or interest in land free and clear of any
encumbrances, other than encumbrances to which the Minister
agrees,

(iv) has no assets other than the estate or interest in land, and
(v) has no outstanding liabilities other than debentures,

and the authorizing of the Minister to do all things that are necessary to
transfer the estate or interest in the land to the Crown in right of Alberta;

(h) making any or all of the provisions of the Surface Rights Act
inapplicable to any land of the Crown in the Area;

(i) the prohibition, with respect to any land of the Crown in the Area, of any
expropriation to which the Expropriation Act applies;

(j) any other matter or thing necessary or incidental to the protection or
improvement of the environment of the Area.

This statutory provision is particularly broad, and was chosen because it is illustrative of
a broad number of potentially severe impositions upon, for instance, market activity,
disposition, emissions and overall use, which (depending upon severity) could well
amount at law to regulatory takings.

5) Line Fence Act, R.S.A. 2000, c. L-13, at s. 1:

1. A person erecting a wire fence across a trail that has been in constant use by
the public for a period of 3 months immediately before the erection of the fence
shall place on the fence where it crosses the trail and for a distance of 2 rods on
each side from the centre of the trail either

(a) atop rail, or

(b) pieces of wood, commonly known as droppers, placed perpendicularly
not less in length than the height of the fence nor less than 2 inches in
width and at intervals not exceeding 6 feet.

This is an example of a potentially pervasive but mild regulation upon land use.

6) Matrimonial Property Act, R.S.A. 2000, c. M-8:
25(1) The Court, on application by a spouse, may by order direct that a spouse
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be given the exclusive use and enjoyment of any or all of the household goods.

(2) An order under subsection (1) may be made subject to any conditions and for
any time that the Court considers necessary.

(3) An order made under this section may be varied by the Court on application
by a spouse.

This is an example of a particular regulation of use of property, amounting to a
regulatory taking. We have categorized it as a severe imposition with regard to limiting
the ability to exclude, limiting disposition, expropriation, restriction on use, and
restriction of access onto private property. This may, we recognize, be an instance
where the public of Alberta supports the state’s power to strip rights of use and
enjoyment of property from the actual owner. As we have stated, our purpose here was
to document the extent and severity of such regulated uses, and not to enter into
subjective consideration of whether such legislative intervention is justified as a matter
of public policy.

As a first study of its kind, the results of this study demonstrate the breadth of
regulations on use of property that exist within the Canadian legal order in just one of
ten provinces, which in many instances are so severe that they might (prior to CPR v.
Vancouver) have amounted to a regulatory taking.
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