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GUY TAYLOR and KATHY HAMRE

Respondents

ATTORNEY GENERAL FOR SASKATCHEWAN and
CANADIAN CONSTITUTION FOUNDATION

Interveners

FACTUM

| - INTRODUCTION

1. This appeal concerns the right of citizens tacpeéully express their religious and
political opinions on matters of public policy, atige interpretation and application of
Section 14(1)(b) of th8askatchewan Human Rights C¢bereinafter Cod¢).

2. In 2001 and 2002, the Appellant, Mr. Whatco#agefully distributed flyers in
Regina and Saskatoon which conveyed disapproviabwiosexual behaviour, opposed the

teaching of homosexuality to children in schoolsd &riticized a gay magazine for its



advertising practices. For having expressed Higiosas and political views on questions
of public debate, Mr. Whatcott was ordered by thskadtchewan Human Rights Tribunal
to pay $17,500 to those who were offended by therdl and to refrain from distributing

the same or similar flyers.

3. The Canadian Constitution Foundation (hereindf®CF”) does not intervene in
this appeal to defend the merits of the Appellaniesvs. Rather, the CCF seeks to ensure
that the fundamental right to freedom of expressiand the citizen's freedom of
conscience and religion, are given both a broaerpnétation and a robust application, as
required by the Constitution. It is not the cotness or reasonableness of Mr. Whatcott's
messages that are at issue, but rather whethespbhech can be justifiably limited by the
Tribunal’s Order.

4. As a Canadian, Mr. Whatcott should be free tdate his opinions and religious
beliefs openly, without fear of hindrance or regkisand without coercion or restraint
imposed on him by government. He has the righpddicipate in public debate. Mr.
Whatcott’s opinions might be offensive, unconvimcior “extreme” to many or even most
Canadians, but the expression of such opinionslghm®itolerated in a mature, robust and
self-confident democracy. The distribution of fiyas one of the most effective methods
available to communicate one’s ideas and opiniorthé community at large, particularly
for individuals who lack the means to pay for adigerg. The Tribunal’s Order forbidding
Mr. Whatcott from distributing the same or simildyers in the future holds troubling
implications for the fundamental rights @il Canadians to freedom of expression,
conscience, and religion. Canadians who disagrde Mr. Whatcott’'s message can avail
themselves of their own freedom of expression pudéte it. In a free and democratic

society, the proper response to speech that ispugoor upsetting is counter-speech.

5. On moral issues, emotions often run high. Tpesson who is convinced that
homosexual behaviour (and other sexual conductdeuts the marriage of a husband and

wife) is immoral or sinful, and who feels a religgoand moral duty to persuade others of



that belief, putting opinions in polemical terms ynbe a natural response. Sexual
orientation and related issues have attracted feignt social and political debate in
Canada, which has sometimes been vigorous andocwafional. The right to debate such
issues is fundamental to our notions of democraGjven its fundamental nature, this

debate cannot be restricted to polite terms in cmnfrontational settings.

6. The CCF submits that Mr. Whatcott's flyers aretpcted expression under sections
2(a) and 2(b) of th€anadian Charter of Rights and Freedothsereinafter Charter’) and
sections 5 and 14(2) of th€ode The Tribunal's Order is an unreasonable and
unjustifiable violation of both freedom of expressiand freedom of religion and

conscience.

Il - JURISDICTION AND STANDARD OF REVIEW

7. The CCF agrees with the submissions of the Aapeland the Respondents
regarding this Court’s jurisdiction, and agrees tha appropriate standard of review in this
appeal is correctness.

I - SUMMARY OF FACTS

8. In September of 2001, and in March and Aprik602, Mr. Whatcott peacefully
distributed flyers in Regina and Saskatoon expngskis political and religious views on
matters of morality, sexual behaviour, and publaiqy. The flyers expressed Mr.
Whatcott’'s opposition to teaching school childramoat homosexuality, and criticized
homosexual behaviour as well as the advertisingtioes of a gay magazine.

9. Mr. Whatcott distributed the flyers on the basihis religious convictions, and the
flyers’ contents reflected these beliefs. Mr. Wiodtt believed that he had a moral
obligation to speak out.



10. For having peacefully expressed his opinions, \Mhatcott was subjected to legal
proceedings and summoned before the SaskatchewaarHRights Tribunal (hereinafter

referred to as the “Tribunal”). On May’2005, the Tribunal ordered Mr. Whatcott to pay
a total of $17,500 to four complainants who weiferadied by his flyers, and ordered him to

refrain from distributing the same flyers or simiflyers.

11. On December 11, 2007, the Saskatchewan Cou@Quekn’s Bench upheld the
decision of the Tribunal.

IV — POINTS IN ISSUE
12. The Appellant raises the following issues & Factum:

A. Did the flyers distributed by Mr. Whatcott violasection 14(1)(b) of th€ode?
(Appellant’s Issue A)

B. Were the flyers distributed by Mr. Whatcott direttewards sexual behaviour
rather than sexual orientation? (part of Issue Bea®ut by the Appellant)

C. Does “sexual orientation” in th€odeinclude sexual behaviour, and does the
Codeprotect sexual behaviour from criticism? (includedpart of Issues B, C
and D as set out by the Appellant)

D. If the Code protects sexual behaviour from criticism, does @uele thereby
marginalize people who believe that same-sex seaafvities are morally
wrong, and discriminate against those people? (Bqmés Issue C)

E. If the Code protects sexual behaviour from criticism, does @uale thereby
conflict with the Charters section 2(a) freedom of religion and section)2(b

freedom of expression? (Appellant’s Issue D)
13.  The Respondent characterizes the issues diffefeom the Appellant:

A. Applying the appropriate standard of review, di@ thrial Judge commit a
reversible error in concluding that the flyers ateld Section 14(1)(b)?



B. Is Section 14(1)(b) of th€ode a reasonable infringement of the freedom of
expression and the freedom of religion?

C. Is the Order of the Tribunal a reasonable infringetnof Mr. Whatcott's
freedom of expression and freedom of religion?

D. Applying the appropriate standard of review, dice tfiribunal commit a

reversible error in determining the award of rerasdigainst Mr. Whatcott?

14. The Respondent's Issue A corresponds to theelg’'s Issue A. The
Respondent’s Issue B generally corresponds to theelant’s Issue E. However, the

Respondent’s Issues C and D do not correspondtietAppellant’s Issues B, C and D.
15. The CCF will limit its submissions to the follimg three Issues:

1. Did the flyers distributed by Mr. Whatcott violate section 14(1)(b) of the
Code?

2. Does “sexual orientation” in theCode include sexual behaviour, and does the

Code shield sexual behaviour from criticism?

3. Is the Order of the Tribunal a reasonable and jstifiable infringement of Mr.

Whatcott’'s freedom of expression and freedom of redion?

V — ARGUMENT

1. Did the flyers distributed by Mr. Whatcott violate section 14(1)(b) of the
Code?

Provincial jurisdiction over speech is limited to peventing actual discrimination

16.  As this Court has previously held, Section }é(lof theCodemust be interpreted
in light of the division of powers set out in Sects 91 and 92 of th€onstitution Act,



1867 A province does not have the constitutional arity to restrict expression that may
be considered hurtful or offensive, simply becasseh expression has the capacity to
offend. InSaskatchewan (Human Rights Commission) v. Engime&iudents’ Society
(hereinafter Engineering Students’ Sociétyhis Court applied Supreme Court of Canada
jurisprudence to hold that while the provinces hawesdiction over property and civil
rights, “prohibition of the dissemination of idegsarticularly on political and religious
subjects, is part of the criminal law power of Rarlent.? This Court therefore held that
expression prohibited by Section 14(1)(b) must $iech as to cause or be likely to cause
others to engage in one or more of the discrimiyapoactices® prohibited elsewhere in

the Code for example discrimination in employment, housiagcontracting.

17. InEngineering Students’ Societhis Court interpreted the scope of Section 14€l1)

follows:

[H]aving regard especially for the division of pawebetween the federal and
provincial governments, the section requires that affront be productive of a

specific discriminatory effect or effects. An adse general effect upon the class
will not be sufficient to engage the provision.

the section requires, by implication that the mgsshave a specific effect or
effects in order to be caught by the section. Tlessage must not only ridicule,
belittle, or otherwise affront the dignity of thergon or the class, it must be such as
to cause or be likely to cause others to engagaénor more of the discriminatory
practices prohibited by ss. 9 through 13 and 16utin 19°

18. The requirement of a specific link between shesnd discriminatory practices is
important, not only from a division of powers arga$y but also to ensure that Section
14(1)(b) of the Code will not restricTharterprotected expression. Without this link,
Section 14(1)(b) can be used to proscribe all manoke speech including the

communication of ideas and opinions in the fornedtorial commentary, blogs, websites,

! Engineering Students’ Societ Saskatchewan (Human Rights Board of Inquiry3kS&.A.)56 D.L.R. (4)
604 (Sask. C.A.) (1989).

2 Ibid, citing from Tarnopolsky'®iscrimination and the Law

% Supranote 1 at 621.

* Ibid, at 615.

® |bid.



books, newspaper articles and the like, therebiingaa specter of censorship on virtually
all speech in Saskatchewan. Satirists and cagtgmwho are often effective in achieving
political change, depend on humour that may “riticbelittle, or affront the dignity” of a
certain political figure, organization, country, group of people. If s. 14(1)(b) is
interpreted broadly, a satire on Americans’ lovehahdguns and militarism could be
subject to prohibition as “ridiculing” persons bdsepon the protected ground of
nationality. A humorous essay on the foibles otHedorhood or the bad habits of
teenagers could “belittle” persons on the protegexinds of marital status or age. The
infamous legal suppression of Jehovah’s WitnesseQuebec in the 1950s and 1960s
(eventually overturned by the Supreme Court), whvels defended in part on the rationale
that the Roman Catholic Church should be protefrted insult, could now be justified on
the ground that such writings “affront the dignityf’ Catholics because of their religion.

19. The CCF submits that if Section 14(1)(b) isdrdaroadly, this Section will
effectively chill a wide range of speech that hasmaportant role to play in the democratic
system and in the quest for truth. A broad intetgdion will impact not only those faced
with ade factoprosecution for having violated tl@&ode but also other citizens who will
refrain from saying what they would like to say &ese they, too, fear prosecution. A
broad interpretation of Section 14(1)(b) will discage members of the public from
participating in public debates on important poétiissues, for fear that they may misspeak
or be punished for expressing an unpopular or sifenopinion that some listeners may

perceive as hateful.

20. The distinction between speech related to idnscatory practices, and offensive
speech on topics of public interest, is cruciabr Example, if a store owner posted a sign
stating “gays and lesbians not welcome here,” thasild violate Section 14(1)(b) as
discriminatory expression related to a discrimimafaractice prohibited by th€ode This
hypothetical example is very different from thet&aof this case, in which the distribution
of flyers by Mr. Whatcott was not related to buyisglling, employment, accommodation,

or other matters which ti@odeis intended to address.



21. The Tribunal failed to make any finding on wiext Mr. Whatcott’s flyers would
“cause or be likely to cause others” to engage istrominatory conduct specifically
forbidden by theCode The Tribunal’'s decision implies that Mr. Whattotflyers may

have had some “adverse general effect,” but evehisfis so, this is still insufficient to
bring Mr. Whatcott's flyers within the ambit of Sem 14(1)(b).

22. The CCF urges this Court to rely upon its limEngineering Students’ Socidty
hold that Section 14(1)(b) applies only to expr@sdhat is directly linked to a prohibited
discriminatory practice, and that a province doaspossess the constitutional authority to

go any further than that in regulating expression.

Sections 5 and 14(2) of th€ode require greater protection for freedom of expressia

23. Subsection 14(2) of tHéode states that “Nothing in subsection 14(1) restribes
right to freedom of expression under the law upoy subject.” In similar fashion, Section
5 of the Codestates that “Every person and every class of psrsball, under the law,
enjoy the right to freedom of expression throughnaans of communication, including,
without limiting the generality of the foregoinghet arts, speech, the press or radio,
television or any other broadcasting device.” T@F submits that the distribution of
flyers commenting on public policy and sexual mityas included in, and protected under,
Section 5 and Subsection 14(2) of Gede

24. The CCF submits that Section 5 and Subsect#(2)lraise the bar for the
protection of freedom of expression, and estaldistigher level of protection for freedom
of expression than what the Supreme Court of Camadaired inTaylor v. Canada
(Human Rights Commissiorfl990] 3 S.C.R. 892 [TAB 7 of Appellant's Book of
Authorities], in which the Court considered legigla which lacked provisions like Section
5 and Subsection 14(2) of tidnde Accordingly, even if Mr. Whatcott’s flyers vidkd



the standard set out iRaylor, the relevant standard to be applied in this qaseides a

higher degree of protection for freedom of exp@sshan the standard raylor.

25. Further, the protection for freedom of expmssprovided by Section 5 and
Subsection 14(2) is consistent with the narrow argbhien to Section 14(1)(b) by this

Court inEngineering Students’ Society

26. Sullivan on the Construction of Statutetates that “it is presumed that the
legislature avoids superfluous or meaningless wotlust it does not pointlessly repeat
itself or speak in vain,” and that “every word grdvision found in a statute is supposed to
have a meaning and a function. For this reasonsshould avoid, as much as possible,
adopting interpretations that would render anyiporof a statute meaningless or pointless

or redundant®

27.  The Tribunal and the Court below erred in Iawfdiling to give effect to — or even

consider — Section 5 and Subsection 14(2) ofbéein their decisions.

The relevant context in which the debate occurred

28. Mr. Whatcott views homosexual behaviour asusiof morally wrong, and the
introduction of homosexuality into the public schoorriculum as harmful to children. He
believes that the gay lifestyle is unhealthy ahl@physical and spiritual level, resulting in
shorter life expectancy and eternal judgment afesth. Mr. Whatcott’s flyers focus on
sexual behaviour described by his religion as §imather than upon gays and lesbians
themselves. In conjunction with this emphasistenrhorality of certain sexual behaviour,
the flyers commented on the public policy issuewdfether homosexuality should be
taught to children in the Saskatoon Public Schgstesn, and criticized the gay magazine

® Sullivan on the Construction of Statyte#fth Edition, 2008, page 210, referenci@gebec (Attorney
General) v. Carrieres Ste. Therese L 985] 1 S.C.R. 831; arfdommunities Economic Development Fund
v. Canadian Pickles Corp[1991] 3 S.C.R. 388. See al§iedger on the Construction of Statut@sird
Edition, 1994, page 159, The Presumption Againstdiagy.
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Perceptiondfor having run a classified ad seeking “men/boy3d equate the expression
of these opinions with the promotion of hatred agagays and lesbians as people is to
ignore the relevant context of Mr. Whatcott opetdyglaring his religious beliefs.

29. With his flyers, Mr. Whatcott made assertionsgoiestions which are properly the
subject of public debate, and not for Courts andbulrals to determine: whether or not
school children should be exposed to teachings tahomosexuality; whether or not
particular kinds of sexual behaviour are immoralhealthy, or sinful; whether or not the
incidence of a disease is higher among some groifise population; whether or not a
classified advertisement for “boys/men” is appraf@j whether or not a particular lifestyle
is healthy or desirable, etc. The CCF submits thatRespondent is essentially inviting
this Court to settle these debates by penalizing Wihatcott for having expressed his
opinions on these questions.

The proper application of Taylor and Béll in this case

30. In support of its argument that the breachesjastified, the Respondent relies
heavily upon the Supreme Court of Canada’s decisidraylor, and this Court’s decision
in Saskatchewan (Human Rights Commission) v. Bell D.L.R. (4’ 370 (Sask.C.A.)
(1994) [TAB 8 of Appellant’s Book of Authorities[The CCF submits thdtaylor andBell
may be distinguished on the following grounds:

» First, Taylor was a narrow decision carefully limited by the @do its specific
context, in respect of legislation which lacked dugiivalent of the&Codés Section
5 and Subsection 14(2).

» Second;Taylor andBell considered only the infringement on karter guarantee

of freedom of expression, and did not considerS3ketion 2(a) guarantee of and
freedom of conscience and religion.
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e Third, Mr. Whatcott's flyers comment on matters miblic policy and sexual
morality, including criticism of same-sex sexuah@eiour, thereby presenting facts
which are very different from the facts Tiawylor andBell.

» Fourth, Taylor applied to federal legislation rather than proiahtegislation, such
that the limit on constitutional jurisdiction saitdn Engineering Students’ Society

did not apply to the legislation consideredlaylor.

31. In Taylor, the Supreme Court narrowly upheld the constinaiiby of a provision

in the Canadian Human Rights Adhat forbade certain kinds of hate speéchlhe
majority in Taylor took pains to point out that it was not upholdihg constitutionality of
all hate speech statutes, regardless of purposd, arelanguage. Instead, the majority in
Taylor stated that the section 1 analysis “requires @mogeh sensitive to the context of a
given case® and “an appreciation of the extent to which arietion of the activity at issue
on the facts of the particular case debilitatesampromises the principles underlying the
broad guarantee of freedom of expressibm”other words, an abstract balancing of the
evils of hate speech against the value of freeemgion will not suffice. Further, the Court
specifically limited its analysis of speech whish‘intended or likely to circulate extreme
feelings of opprobrium and enmity against a racrateligious group” — hate speech in its
most extreme form®

32. InTaylor, the Canadian Human Rights Aptohibited the repeated dissemination by
telephone of discriminatory messages, but did patain an exemption for free speech of
the kind found in Subsection 14(2) and Section thefCode Writing for a majority of the
Court, Chief Justice Dickson noted the presenciolh exemptions for free speech in other
human rights codes then in force, citing by wagxdmple s. 12 of Nova Scotigtuman
Rights Act,which stated in language almost identical to thlaSaskatchewan'€ode

" Canada (Human Rights Commission) v. Tayld®90] 3 S.C.R. 892[TAB 7 of the Appellant’'s Book
Authorities].

8 Ibid, at paragraph 35.

° Ibid, at paragraph 48.

19bid, at paragraph 2.
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“Nothing in this Section shall be deemed to intexfevith the free expression of opinion

upon any subject in speech or in writinf.”

33.

In Taylor, Chief Justice Dickson took it for granted thaeeptions for free speech

like that found in theHuman Rights Actbf Nova Scotia constituted a direction to

adjudicators to considézharter values. He went further, holding that any pratdioi on

free speech should be read in lightGifarter values, whether it contains an exemption for

free speech or not, stating at paragraph 65:

34.

Perhaps the so-called exemptions found in many hurghts statutes are best seen
as indicating to human rights tribunals the ned¢gssi balancing the objective of
eradicating discrimination with the need to protieee expression. In any event, |
do not think it in error to say that even in thesatice of such an exemption an
interpretation of s. 13(1) consistent with the mmal impairment of free speech is
necessary?

In summary, the CCF submits that Mr. Whatcttrobt violate theCodebecause:

the ambit of Section 14(1)(b) is limited to expreaswhich causes or is likely to
cause specific discriminatory effects, not merely'adverse general effect” upon a
class;

Section 5 and Subsection 14(2) require a high lefgrotection for freedom of
expression, and the Tribunal did not consider ve giffect to these provisions when
applying Section 14(1)(b);

the relevant context is one of public policy deketd the peaceful dissemination of
religious teaching; and

TaylorandBell are distinguishable.

1 bid, at paragraph 63.
2|bid, at paragraph 65.
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2. Does “sexual orientation” in theCode include sexual behaviour, and does the

Code shield sexual behaviour from criticism?

Freedom of expression includes the right to criti@ge behaviour

35. In considering Mr. Whatcott's statements, ibwd be borne in mind that it is

fundamental to democracy that individuals be pdedito comment on the morality of

others’ behaviour. In a free and democratic sgcidebate about norms of behaviour
enables citizens to decide which behaviours to tadiop themselves, and also which

behaviours should be permitted, encouraged, oiddem by society at large. The dangers
of taking norms of behaviour to be so self-evidembrrect that it is impermissible to

guestion them are illustrated by history. Irorigat was not long ago that some societies
treated homosexuality as self-evidently wrong aodighed as blasphemy any attempt to
guestion the Bible’s authority on questions of niitra

36. The CCF submits that th@odés purpose is to prohibit actual discrimination in
housing, employment, and the provision of goods selices to the public; th€ode
should not be used as a tool to stifle debate atmouélity and behaviour, including sexual

behaviour.

People are separate from their behaviour

37. InOwens v. Saskatchewan Human Rights Commig&086] Sask. C.A. 41 [TAB
3 of Appellant’s Book of Authorities] at paragrapB, this Court recognized the right of

citizens to make a distinction between sexual bielwawand sexual identity:

. it is necessary to recognize that many pedplemake such a distinction
[between sexual behaviour and sexual identity] believe on moral or religious
grounds that they can disapprove of the same-sexabepractices without
disapproving of gays and lesbians themselves. Tdusis at least part of the
overall context in which Mr. Owens’ advertisemeniginbe considered. Again this
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tends to shade the content of the advertisemeny dwan it being the sort of
message which falls within the scope of s. 14(19fitheCode

38. The principle that people are separate front thehaviour can be fairly and justly
applied in respect of other grounds of discrimioatwhich theCode prohibits. For
example, th&€€odeprohibits discrimination on grounds of religiomtltheCodeshould not
be construed so as to protect religious behavioyaractices from criticism. The Jewish
practice of circumcising male infants, the RomarthGlic practice of rejecting artificial
methods of birth control, and the practice of maelgions in excluding women from
positions of leadership, have all been subjectesktensive public criticism, sometimes in
polemical language. Ciriticizing religiously-basetdistoms or behaviour as wrong,
immoral, unfair or destructive does not constitbtge speech or an attack on religious
peopleeven if the religious practice in question is imeddo religious identity Further, if
religious behaviouris condemned in extreme language which some oelsgpeople may
perceive as hateful, this condemnation still does aonstitute hatred towards religious

people

39. If theCodeis interpreted to prohibit criticism of same-sexal behaviour, then
the Codecan also be construed as prohibiting criticisnotbier sexual behaviours, such as
adultery, fornication, common-law relationshipsd golygamy. The CCF submits that the
Codés inclusion of sexual orientation should not bastoued so as to prohibit criticism of
same-sex sexual behaviour as immoral, in the same that theCodés inclusion of
marital status and family status should not be woad so as to prohibit criticism of

adultery, fornication, common-law relationshipgotygamy as immoral.

40.  The CCF therefore submits that @edeshould not be construed so as to prohibit
criticism of behaviour. Neither sexual behaviawy religious customs and practices, nor
any other form of behaviour should be shielded fraiticism — even if the criticism is
expressed in polemical or extreme language whighesdisteners might perceive as
hateful.
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The Code should not prohibit the public proclamation of religious teachings

41. Further, a pluralistic society is one in whibbre are sharp disagreements on issues
of morality and behaviour. Religious texts suclitesBible contain many prohibitions on
behaviour, often with specific penalties, that malate to practices of groups protected by

human rights legislation.

42. If this Court interprets the religious denutioia of certain sexual behaviours as
constituting hate speech or speech otherwise ptetlitby theCode this would place a
broad, severe and unreasonable restriction on dreedf religion. If the religious
denunciation of same-sex sexual behaviour viol8esion 14(1)(b) of th€odebecause
this behaviour pertains to the enumerated groundeafial orientation, it follows that a
wide range of religious teachings can no longemphalaimed openly if such teachings
touch upon or relate to religion, creed, maritakuss, family status, sex, receipt of public

assistance, and other grounds set out itCtheke

43. Many religions espouse teachings which cousilyebe viewed by many Canadians
as “discriminatory” in respect of grounds enumetadtetheCode For example, the Bible

prohibits the worship of false gods, which is agieus teaching that could easily be
experienced as hurtful or offensive by membersami-@hristian religious groups, which in

turn correspond with thEodés enumerated ground of religion.

43. The CCF therefore submits that Section 14(Ij(b3t be interpreted narrowly, such
that religious teachings on matters of moralitkusdity, marriage, gender, family life and
other topics are excluded from its ambit. Only a@a interpretation of Section 14(1)(b)
of the Code limiting its ambit to expression that is directlpd causally related to specific
discriminatory practices, avoids the numerous eotsfiwhich can easily arise between the

Codeand the public proclamation of religious teachings
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45, In summary, the CCF submits that @ededoes not shield any behaviour, custom
or practice from criticism, even if the behaviocustom or practice is based on, or closely
identified with, one of th€odeés enumerated grounds. This Court has recognizatthe
Codeallows citizens to make a distinction between séxehaviour and sexual identity.
Interpreting theCode so as to shield behaviour from criticism would ampto a wide-
ranging prohibition of numerous religious teachimdsgch touch on or relate to tl@odés

enumerated grounds, and a severe restriction @chgenerally.

3. Is the Order of the Tribunal a reasonable andystifiable infringement of
Mr. W hatcott’s freedom of expression and freedom of rejion?

Section 2(b) of theCharter protects the right to offend

46.  Writing for the majority of the Supreme Court Ganada inR. v. Zundel
McLachlin J. (as she then was) stated:

The purpose of [s. 2(b)] is to permit free exprasdb the end of promoting truth,
political or social participation, and self-fulfient. That purpose extends to the
protection of minority beliefs which the majoritggard as wrong or falséwin
Toy, supraat p. 968... [T]he guarantee of freedom of expressemes to protect
the right of the minority to express its view, haweunpopular it may be; adapted
to this context, it serves to preclude the majigifyerception of ‘truth’ or ‘public
interest’ from smothering the minority’s perceptidrne view of the majority has
no need of constitutional protection; it is tolein any event?

47. The guarantee found in Section 2(b) applies évespeech that is regarded by the
public “as wrong or false*® or “offensive.®® The guarantee of free expression exists to
protect unpopular minority views, like those of Mvhatcott, which the majority may find

hurtful, distasteful or extreme. If the purposépmtecting freedom of expression are to

be met, freedom of expression must be given a hrdatpretation.

13R. v. Zundel[1992] 2 S.C.R. 731, paragraph 22.
% |bid, at paragraph 1.
15 |bid, at paragraph 21.
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48.  The Respondent has not provided any authanityhie proposition that Section 2(b)
protects only speech that lies at the core of pesitalues shared by Canadians, or speech
that is consistent with other public values sucle@sality and toleranc&® To the contrary,
section 2(b) confers a right to cause offense, @otectsall speech unless prohibition is

necessary to prevent a demonstrable and pressing ha

49.  As a constitutional right to cause offenseedi@m of expression will sometimes
result in hurt feelings on the part of some, orrew@any, listeners. Indeed, as this Court
aptly noted inBell [TAB 8 of Appellant’'s Book of Authorities] at pageaph 27 “the very
purpose of s. 2(b) is to protect expression whgloffensive to somebody.” The CCF
submits that, in light of the purpose of sectioh)2{f theCharter, section 14(1)(b) of the
Codeis not meant to remedy or protect against hutirfge, nor should it be interpreted in
this fashion. Canadian jurisprudence does notgmize hurt feelings on the part of

listeners as forming a constitutionally valid bdsisrestricting freedom of expression.

50. The CCF submits that Section 2(b) of tBkarter requires Courts to make a

distinction between hurt feelings and actual harlihhurt feelings acquire constitutional

status then freedom of expression, which inclutiesright to offend listeners, becomes a
hollow, empty and worthless right. The CCF subrthist conferring constitutional status
on hurt feelings is wholly incompatible with thetma@ and purpose of Section 2(b) of the
Charter.

Freedom of expression is the cornerstone of demoaya

51. Canadian courts have repeatedly recognizedrtiwal role played by freedom of
expression in the development and maintenance foéex and democratic society. For
instance, inEdmonton Journal v. Albertalustice Cory stated for the majority of the

Supreme Court of Canada that:

1% |bid, at paragraph 55.
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It is difficult to imagine a guaranteed right mongportant to a democratic society
than freedom of expression. Indeed a democraayotaxist without that freedom
to express new ideas and to put forward opiniormiathe functioning of public
institutions. The concept of free and uninhibitegeech permeates all truly
democratic societies and institutions. The vitaportance of the concept cannot
be over-emphasized. No doubt that was the reabgrtive framers of th€harter
set forth s. 2(b) in absolute terms which distispes it, for example from s. 8 of
the Charter which guarantees the qualified right to be sedtosen unreasonable
search. It seems that the rights enshrined in(l® €hould therefore only be
restricted in the clearest of circumstancés.

In this discussion of the nature of Canadiamalzacy inReference Re Secession

of Quebecthe Supreme Court again took up the central rolgeddom of expression in

building and maintaining a free and democratic etycistatingoer curium

53.

...we highlight that a functioning democracy requiescontinuous process of
discussion. The Constitution mandates governmemtenyocratic legislatures, and
an executive accountable to them, “resting ultihyad@ public opinion reached by
discussion and the interplay of ideaSagmur v. City of Quebgef1953] 2 S.C.R.
299, at p. 330). At both the federal and provint2akl, by its very nature, the need
to build majorities necessitates compromise, nagoti and deliberation. No one
has a monopoly on truth, and our system is preslicain the faith that in the
marketplace of ideas, the best solutions to pubiablems will rise to the top.
Inevitably, there will be dissenting voices. A damragic system of government is
committed to considering those dissenting voiced, seeking to acknowledge and
address those voices in the laws by which all éndbmmunity must livé®

As the Court here notes, only through contisudigcussion and the free interplay

of ideas can a free and democratic society flouriBemocracy is therefore well served by

robust debate about all topics, including the lhealth care, education, welfare, taxation,

the environment, morality, and sexuality. Restngtfreedom of expression undermines

democracy.

Edmonton Journal v. Alberta (Attorney Gener§l)989] 2 S.C.R. 1326, at paragraph 3.
18 Reference re Secession of Quel#298] 2 S.C.R. 217, at paragraph 668.
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54.  The CCF submits that if the “marketplace ofgles to allow the best ideas to be
expressed and ultimately rise to the top, then roum or government agency can be
permitted to have a monopoly on truth, or to erdaaarticular viewpoint or ideology by
penalizing the expression of contrary or unorthod@ews. Yet the Tribunal’'s Order
effectively enforces one particular viewpoint absexual orientation and sexual behaviour
by penalizing Mr. Whatcott for expressing — in poieal language — a dissenting opinion.
The CCF submits that the Tribunal’s Order has Hihieffect on the free and uninhibited

speech which is vital to democracy.

55. InCanadian Broadcasting Corp. v. New Brunswick (Ateyr General}® the Court

addressed the relationship between freedom of sgjme and democracy as follows:

The freedom of individuals to discuss informatiobhoat the institutions of
government, their policies and practices, is ciuci@any notion of democratic rule.
The liberty to criticize and express dissentieetws has long been thought to be a
safeguard against state tyranny and corrugfion.

Section 2(b) protects the rights of listeners anche public’s right to information

56. The Supreme Court of Canada has recognized[thebate in the public domain is
predicated on an informed publié?” Freedom of expression protects the rights tétiers
as well as the rights of speakers. In the contéxiobtical expression, the right to receive
information about public policy issues plays aicait role in enabling individuals to
exercise their fundamental democratic rights imndormed manner. Any chilling effect on

speakers will result in listeners receiving ledsnimation on matters of public policy.

19 canadian Broadcasting Corp. v. New Brunswick (Atey General)[1996] 3 S.C.R. 480.
20 |pid, at paragraph 18.
2 Ford v. Quebec (Attorney Generdl]1988] 2 S.C.R. 712, at paragraph 23.
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Section 2(b) of theCharter requires tolerance for polemical speech

57. Since long before the enactment of @tearter, Canadian courts have displayed
tolerance for polemical messages in heated and iendebates, even if considered
“‘extreme” in the context and circumstances of when message was spoken or written.
For example, inR. v. Bouchef? the Supreme Court acquitted a Jehovah's Witness of
seditious libel for distributing a pamphlet entitléQuebec’s Burning Hate for God and
Christ and Freedom Is the Shame of All Canada,taining many strong statements about
Quebec society, the clergy, and the courts. Palanspeech plays a crucial role in public
debate, and can be an effective method of drawitentégon to an issue and stimulating

more debate.

58. Similarly, inR. v. Keegstrg1990] 3 S.C.R. 697 [TAB 8 of the Respondent’s Book
of Authorities] at paragraph 89 Dickson C.J. fag thajority explained that:

The connection between freedom of expression amgahitical process is perhaps
the linchpin of the s. 2(b) guarantee, and the neatd this connection is largely
derived from the Canadian commitment to democr&oyedom of expression is a
crucial aspect of the democratic commitment, notetyebecause it permits the
best policies to be chosen from among a wide aafaproffered options, but

additionally because it helps to ensure that gpgton in the political process is
open to all persons.

59.  The right to express controversial positionhansh language is an essential part of
free speech. Radical political commentary, whetbkgious or secular, performs a crucial
function in a society that values democracy anddoen of thought, belief, opinion, and
expression. Polemical speech can serve to encewitigens to defend, justify, or re-
examine their positions in the quest for truth.iZ8éms who participate in public debate
often hold strong views. Free speech, particulamlythe political arena, may not be
curtailed merely because one might find the message the manner in which it was

expressed — offensive.

#2R. v. Boucher[1951] S.C.R. 265
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60. The CCF submits that the Respondent’s argumsaéntially, is that Mr. Whatcott
violated theCode because he hurt the feelings of some individuglsekpressing his
political and religious views in language they méved as polemical or hateful. But
Canadian Courts have never accepted the notiorsplesich can be banned because it hurts
feelings or offends. To the contrary, the verypmse of theCharters section 2(b) is to
enable the expression of ideas which are unpopottEnsive, hurtful, or distasteful. The
CCF submits that the Tribunal, in issuing its Oragainst Mr. Whatcott, ignored the
purpose of th€harters section 2(b).

The Tribunal’s Order violates the Charter’s section 2(a) religious freedom guarantee

61. This appeal also engages the fundament righe¢édlom of religion guaranteed in s.
2(a) of theCharter, because Mr. Whatcott acted on the basis of sihcdreld religious
beliefs.?®

62. The Supreme Court of Canada has stated thiee“[pfotection of freedom of
religion afforded by s. 2(a) of théharter is broad and jealously guarded in dtiarter
jurisprudence®* and that “human rights codes must be interpretedapplied in a manner

that respects [this] broad protection granted ligiceis freedom”

63. InR. v. Big M Drug Marff1985] 1 S.C.R. 295 [TAB 13 of Appellant's Book of
Authorities] at paragraph 94 Dickson C.J. eloqueditcussed the importance of freedom
of religion in Canadian society, and specificallgted the relationship between freedom
and the absence of coercion:

The essence of the concept of freedom of religiothe right to entertain such
religious beliefs as a person chooses, the riglidetdare religious beliefs openly

% Factum of the Appellanat paragraphs 1 and 12.
4 Reference re Same-Sex Marriaf)04] 3 S.C.R. 698, at paragraph 53.
% |bid, at paragraph 55.
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and without fear of hindrance or reprisal, andrilgat to manifest religious belief
by worship and practice or by teaching and dissatian.
64. In Trinity Western University v. British Columbia Cailnof Teachers

[2001] 1 S.C.R. 772 [TAB 10 of Appellant’s Book Afithorities] at paragraph 28

the Supreme Court of Canada held:

Freedom can primarily be characterized by the atgsehcoercion or constraint. If
a person is compelled by the state or the will mfther to a course of action or
inaction which he would not otherwise have chodenjs not acting of his own
volition and he cannot be said to be truly freee@f the major purposes of the
Charter is to protect, within reason, from compansor restraint. Coercion includes
not only such blatant forms of compulsion as dirsminmands to act or refrain
from acting on pain or sanction; coercion includefirect forms of control which
determine or limit alternative courses of condudailable to others. Freedom in a
broad sense embraces both the absence of coeraloctoastraint, and the right to
manifest beliefs and practices. Freedom means shiject to such limitations as
are necessary to protect public safety, order,tieat morals or the fundamental
rights and freedoms of others, no one is to beefibto act in a way contrary to his
beliefs or his conscience.

65. The constitutional right “to declare religiobsliefs openly and without fear of
hindrance or reprisal” is incompatible with anyghit” on the part of listeners to be free
from hurt feelings or offense. If legislation cerd a “right to be free from hurt feelings
caused by declarations of religious belief” tharchsilegislative right would not be
compatible with theonstitutionalright to declare religious beliefs openly and wiihfear

of hindrance and reprisal. The CCF submits thati®e 14(1)(b) of theCode must be
interpreted so as to comply with tGdarter. Therefore, Section 14(1)(b) does not confer a
“right” to be free from hurt feelings or offenseusad by another citizen’s declaration or
dissemination of religious belief, because sucightfi is incompatible with Section 2(a)
and 2(b) of th&Charter.
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Applying the Oakes test to the Tribunal’s Order

66.  As the Appellant'€harterrights to freedom of expression and freedom odjiceh
and conscience have clearly been infringed by titeufial’s Order?® the onus is on the
government to demonstrably justify these violatiansder section 1 of th€harter,
pursuant to the test set outRnv. Oake$1986] 1 S.C.R. 103 [TAB 9 of Appellant’s Book
of Authorities] the Supreme Court of Canada hasl ieght “[b]ecause of the important of
the guarantee of free expression . . . any attéongstrict the right must be subject to the

most careful scrutiny®’
Relevant context surrounding the flyers and their étribution

67. The inquiry mandated b@akesis necessarily contextual. In this case, the CCF

submits that the following are important contextiaators:

- Mr. Whatcott expressed his political and religiasnions peacefully by distributing
flyers;

- Mr. Whatcott's opinions related to matters of pabliterest, including sexual morality
and public policy, in the context of on-going sécand political debate about
homosexuality and policy;

- Mr. Whatcott’s religion teaches him that he shomtdclaim his religious faith and its
teachings to other people; he believed he had almbligation to speak out;

- There was no evidence before the Tribunal of amgctlior causal relationship between
the expression of Mr. Whatcott’s opinions and thevision of goods and services to

the public;

%6 Factum of the Respondent Saskatchewan Human Rightsnissionat paragraph 56.
#’R. v. Sharpd2001] 1 S.C.R. 45, at paragraph 22.
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68.  These facts contrast with the statements foor justifiably prohibited ifaylor
(anti-Semitic commentsBell (racist stickers), anRoss v. New Brunswick School District
No. 15[1996] 1 S.C.R. 825 [TAB 10 of Respondent’s BookAafthorities] (anti-Semitic
comments). Those cases each involved additionateros: inTaylor, the anti-Semitic
comments often targeted specific persttis;Bell, the racist stickers were being sold in a
store,” leading to a reasonable inference that the storddadiscriminate on the basis of

race; inRoss the unique vulnerabilities of students in an edional setting were at issue.
30

Pressing and substantial objective

69.  To justify a breach of the right, the state ndesnonstrate a sufficiently compelling
harm that is independent and distinct from an digecthat the content of speech is
offensive or hurtful. This is not a hypotheticadjuiry; nor is it an inquiry that is concerned
with subjective opinions about the relative valdeoffensive speech. The Court must
determine thectual purpose of the impugned provision, tiietual connection between the
provision and its purpose, tlaetual degree to which the provision infringes the rightla

whether theactual benefit of the provision outweighs thectual seriousness of the

violation.3!

70. The state’s burden and standard of persuasigreat in cases concerning freedom
of expression®* The CCF submits that prohibiting expression whigtuses a specific
discriminatory effect, as described by this CourtEingineering Students’ Societis a
pressing and substantial objective. In the altereaprohibiting expression which hurts
feelings or causes offense is not a pressing abstautial objective. In fact, prohibiting

2 Canada (Human Rights Commission) v. Tayld990] 3 S.C.R. 892, [TAB 7 of Appellant’s Book o
Authorities] at paragraph 7.

29 saskatchewan (Human Rights Commission) v. Belb(cGhop Shop Motorcycle Parts (Sask. G.ALy
D.L.R. (4" 370, [TAB 8 of Appellant’s Book of Authorities} @aragraph 19.

% Ross v. New Brunswick Teachers’ As§2Q01] N.B.J. No. 198, [TAB 10 of Respondent’s Roof
Authorities] at paragraph 105.

31 RIR-MacDonald Inc. v. Canada (Attorney Generfdl995] 3 S.C.R. 199, at paragraph 82.

%2R. v. Sharpd2001] 1 S.C.R. 45, at paragraph 102.
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hurtful and offensive expression is antitheticahtfyee and democratic society, to the quest
for truth and self-fulfilment, and to the very oe¢ and purpose of Section 2(b) of the
Charter.

Rational connection

71. The CCF submits that if the objective of theblinal's Order is to prohibit
expression causing specific discriminatory effetite, Order was not rationally connected
to that objective because the Order banned theldison of flyers that had no connection
with the provision of goods and services to thelipubln the alternative, if the Order’s
objective was to prohibit hurtful and offensive eagsion, the Order lacks a pressing and

substantial objective and therefore cannot befiedtunder Section 1 of théharter.

Minimal Impairment

72.  The Supreme Court has held that the requirefeaareful tailoring is especially
important as regards Section 2(b) of @learter and, to this end, it has made clear that the
requirement of minimal impairment will allow infiggments of freedom of expression only
to the extent that is reasonably necessary. The SUBRits that if the Order’s objective is
to prohibit expression causing specific discrimimgteffects, the Order did not minimally
impair Mr. Whatcott'SCharterrights because the Order prohibited the distrdsutf flyers
that addressed public policy matters and had noexion with the provision of goods and
services to the public. In the alternative, if @eler’s objective was to prohibit hurtful and
offensive expression, the Order lacks a pressimp sabstantial objective and cannot be

justified under Section 1 of th@harter.
Proportionality between benefits and harm
73. In its decision, the Tribunal fails to indicattat benefits, if any, are expected to

result from its Order. Although the Supreme Caloes not require empirical proof of

beneficial effects before @harter breach can be justified, it does require more tiane
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assertion or speculation thaCaarter infringement will substantially further an importan
government objectivé® There is no indication from the Tribunal’s reasdmat there was
any evidence that, under a Section 1 analysis,nthmginal, speculative benefits of the

Order were proportionate to its limits on fundana¢freedoms.

74.  The third step of the proportionality analysadls upon the government to establish
that the underlying objective of the challenged soe@, as well as the benefits that actually
accrue from that measure, outweigh the deleterigffiscts that the measure has on
fundamental rights and freedoms. “[E]ven if the artance of theobjective itself(when
viewed in abstract) outweighs the deleterious é&ffea protected rights, it is still possible
that the actuabalutary effectsof the legislation will not be sufficient to jufstithese

negative effects” (emphasis in original)

75. In applying the third part of the proportiomgliest, a court must have regard to the
particular nature of the rights or freedoms at éssas well as the particular nature and

effects of the limitation imposed. As the Suprenmai€ of Canada explained @akes:

Some limits on rights and freedoms protected byGharter will be more serious
than others in terms of the nature of the rightreedom violated, the extent of the
violation, and the degree to which the measurestwinipose the limit trench upon
the integral principles of a free and democraticiety. Even if an objective is of
sufficient importance, and the first two elementstiee proportionality test are
satisfied, it is still possible that, because & #everity of the deleterious effects of
a measure on individuals or groups, the measurk netl be justified by the
purposes it is intended to serve.

% Trinity Western University v. British Columbia Cailrof Teachers[2001] SCC 31, [TAB 10 of
Appellant’'s Book of Authorities] at paragraph 35.

% Thompson Newspapers Co (c.0.b. Globe and Mailana@a (Attorney General1998] 1 S.C.R. 877, at
paragraph 124.

#R. v. Oakeq1986] 1 S.C.R. 103, [TAB 9 of Appellant’s Book Afithorities] at paragraph 71.
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76. Measures that restrict expression closely ottedeto core values — such as the
promotion of public participation in the politicprocess — are subject to a “searching

degree of scrutiny®,

77. When offensive speech is subject to legal jpitbbns like the Tribunal’'s Order
against Mr. Whatcott, serious dangers arise. R#@stis on freedom of expression —
accompanied bye factopenalties like the requirement that Mr. Whatcaty $17,500 to
individuals offended by the peaceful expressiohisfmessages, plus incurring legal costs
to defend his rights — cast a chill over all futepeakers, leading to self-censorship among

all citizens.

79.  This chilling effect and resulting self-censopsundermine the quest for truth and
self-fulfillment, and undermine Canadian democrasglf. The Tribunal's Order stifles
the free and uninhibited speech that is required afathriving marketplace of ideas.
Further, these dangers are magnified when the Bpaedssue concerns matters of
morality, religious belief, and public policy, asthe case with this appeal. The Order also
constitutes a broad and unrestrained attack orCtieaters Section 2(a) protection of
freedom of religion and conscience. The Tribured hot explained what benefits, if any,
exist to outweigh these harmful effects. Therefotee Order fails the test of

proportionality under Section 1.

80. In summary, the CCF submits that the Ordeidation of Mr. Whatcott's Section

2(a) and 2(bharterrights cannot be justified under Section 1 because

» the Tribunal failed to consider or recognize thact®n 2(b) serves to protect
expression that is hurtful, offensive, distastefidlemical or extreme, or perceived

by the majority as wrong or false;

% Ibid, at paragraph 65.
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» the Tribunal failed to consider the importancereetilom of expression to a healthy
democracy, to the rights of listeners, to the qé@struth and self-fulfilment, and
to the public’s right to information;

» the Tribunal did not properly take into account treture or the importance of
religious freedom guaranteed by Section 2(a) ottharter,

» the Tribunal did not properly consider the relevéattual context in which the
flyers were distributed, or why the flyers weretdmited;

81. Further, if the Order’s objective is to prohibkpression which some listeners find
hurtful or offensive, the Order’'s objective is nptessing and substantial. In the
alternative, if the Order has a pressing and sobataobjective of prohibiting expression
which causes specific discriminatory effects, thdeD fails the proportionality test. Either

way, the Order is not reasonably or demonstraldiifijad under Section 1.
V1. RELIEF SOUGHT
82. The CCF respectfully submits that this appbald be allowed and this Court set

aside the Tribunal’'s Order. The CCF does not ssmlts, and asks that no costs be

awarded against it.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS __ DAYOF AUGUST,
2008.

CANADIAN CONSTITUTION FOUNDATION

Per:

John V. Carpay



29



